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Operations In Fiscal Year 1991 


A. Summary 


The National Labor Relations Board, an independent Federal agen- 
Cy, imitiates no cases: it acts only on those cases brought before it. 
All proceedings originate from filings by the major segment of the 
ic covered by the National Labor Relations Act—employees, 
unions, and private employers who are engaged in interstate 
commerce. During fiscal year 1991, 38,923 cases were received by 
Board. 
The public filed 32,27! charges alleging that business firms or 
labor organizations, or both, committed uniar labor practices, prohib- 
statute, which adversely affected hundreds of thousands 
of employces. The NLRB during the year also received 6356 petitions 
to conduct secret-ballot elections in which workers in appropriate 
groups select or reject unions to represent them in collective bergain- 
ing with their employers. Aliso, the public filed 296 amendment io 
certification and unit clarification cases. 
After the initial flood of charges and ions, the flow narrows 
because the great majority of the newly fi'sJ cases are resolved—and 
quickly—in NLRB's national network of field offices by dismissals, 
At the end of fiscal year 1991, the five-member Board was com- 
posed of Chairman James M. Stephens and Members Mary Miller 
Cracraft, John N. Raudabaugh, Dennis M. Devaney, and Clifford 
Oviatt Jr. Jerry M. Hunter served as General Counsel. 
Statistical highlights of NLRB's casehandling activities in fiscal 
1991 include: 
¢ The NLRB conducted 3752 conclusive representation elections 
among some 195,876 employee voters, with workers choosing labor 
unions as their bargaining agents in 44.3 percent of the elections. 
© Although the Agency closed 38,249 cases, 26,732 cases were 
rare dob Se of processing at the end of the fiscal year. The 
Sara 1,593 cases involving unfair labor practice charges 
5 cases affecting employee representation and 42! relate+ 
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© Satdememn, avoiding formal litigation while achieving the goal 
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e The amount of $54,927,978 in reimbursement to employees ille- 
gally discharged or otherwise discriminated against in violation of 
their organizational rights was obtained by the NLRB from employers 
and unions. This total was ‘or lost earnings, fees, dues, and fines. The 
NLRB obtained 3023 offers of job reinstatements, with 2454 accept- 
ances. 

* Acting on the results of professional staff investigations, which 
produced a reasonable cause to believe unfair labor practices had 
been committed, Regional Offices of the NLRB issued 3884 com- 
plaints, setting the cases for hearing. 

e NLRB’s corps of administrative law judges issued 636 decisions. 


CHART 1 
CASE INTAKE BY UNFAIR LABOR PRACTICE CHARGES 
AND REPRESENTATION PETITIONS 


1981 + 43,321 | _ 12576 | $5,897 
1982 ~ 38,097 | 9,413 | 47,210 
1983 ~ 40,634 | 8,902 | 49,436 
1984 ~ 35,529 | 8,589 | 4,118 
—- 1985 - 32,685 | 8490 | 41,175 
YEAR = 1986 ~ 34,435 | 7,887 | 42,322 
1987 + 32,043 | 7,596 | 39,639 
1988 - 31,453 | 7a98_] 39,351 
1989 + 32,401 L777 _| 
1990 - 33,833 _ | 76% | 41,507 
1991 - 32,271 _| 6652 | 38,923 
C 10,000 20,000 30,000 40,000 50,000 60,000 70,000 
CASES 
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NLRB Administration 


The National Labor Relations Board is an independent Federal 
agency created in 1935 by Congress to administer the basic law gov- 
erning relations between labor unions and business enterprises en- 
gaged in interstatc commerce. This statute, the National Labor Rela- 
tions Act, came into being at a time when labor disputes could and 
did threaten the Nation’s economy. 

Declared constitutional by the Supreme Court in 1937, the Act was 
substantially amended in 1947, 1959, and 1974, each amendment in- 
creasing the scope of the NLRB’s regulatory powers. 

The purpose of the Nation’s primary labor relations law is to serve 
the public interest by reducing interruptions in commerce caused by 
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industrial strife. It seeks to do this by providing orderly processes for 
protecting and implementing the respective rights of employees, em- 
ployers, and unions in their relations with one another. The overall 
job of the NLRB is to achieve this goal through administration, inter- 
pretation, and enforcement of the Act. 

In its statutory assignment, the NLRB has two principal functions: 
(1) to determine and implement, through secret-ballot elections, the 
free democratic choice by employees as to whether they wish to be 
represented by a union in dealing with their employers and, if so, by 
which union; and (2) to prevc.xt and remedy unlawful acts, called un- 
fair labor practices, by cither employers or unions or both. 

The NLRB does not act on its own motion in either function. It 
processes only those charges of unfair labor practices and petitions 
for employee elections which are filed in the NLRB’s Regional, 
Subregional, and Resident Offices, which numbered 52 during fiscal 
year 1991. 

The Act’s unfair labor practice provisions place certain restrictions 
on actions of employers and labor organizations in their relations with 
employees, as well as with each other. Its election provisions provide 
mechanics for conducting and certifying results of representation elec- 
tions to determine collective-bargaining wishes of employees, includ- 
ing dalloting to determine whether a union shall continue to have the 
right to make a union-shop contract with an employer. 

In handling unfair labor practices and election petitions, the NLRB 
is concerned with the adjustment of labor disputes either by way of 
settlements or through its quasi-judicial proceedings, or by way of se- 
cret-ballot employee elections. 

The NLRB has no independent statutory power of enforcement of 
its decisions and orders. It may, however, seek enforcement in the 
U.S. courts of appeals, and parties to “ts cases also may seek judicial 
review. 

NLRB authority is divided by law and by delegation. The five- 
member Board primarily acts as a quasi-judicial body in deciding 
cases on formal records. The General Counsel, who, like each Mem- 
ber of the Board, is appointed by the President, is responsible for the 
issuance and prosecution of formal complaints in cases leading to 
Board decision, and has general supervision of the NLRB’s nation- 
wide network of offices. 
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For the conduct of its formal hearings in unfair labor practice 
cases, the NLRB employs administrative law judges who hear and de- 
cide cases. Administrative law judges’ decisions may be appealed to 
the Board by the filing of exceptions. If no exceptions are taken, the 
administrative law judges’ orders become orders of the Board. 

All cases coming to the NLRB begin their processing in the Re- 
gional Offices. Regional Directors, in addition to processing unfair 
labor practice cases in the initial stages, also have the authority to in- 
vestigate representation petitions, to determine units of employees ap- 
propriate for collective-bargaining purposes, to conduct elections, and 
to pass on objections to conduct of elections. There are provisions for 
appeal of representation and election questions to the Board. 
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CHART 3 
DISPOSITION PATTERN FOR UNFAIR LABOR PRACTICE CASES 
(BASED ON CASES CLOSED) 
FISCAL YEAR 1991 


DTMER DISPOSITIONS 
D AD ORDERS IN 


SETTLEMENTS AND ADJUS MENTS 


1) CONTESTED CASES REACHING BOARD MEMBERS FOR DECISIONS 


B. Operational Highlights 
1. Unfair Labor Practices 
Charges that business firms, labor organizations, or both have com- 
mitted unfair labor practices are filed with the National Labor Rela- 
tions Board at its Field Offices nationwide by employees, unions, and 
employers. These cases provide a major segment of the NLRB work- 
load 


Following their filing, charges are investigated by the Regional 
professional staff to determine whether there is reasonable cause to 
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believe that the Act has been violated. If such cause is not found, 
the Regional Director dismisses the charge or it is withdrawn by the 
charging party. If the charge has merit, the Regional Director seeks 
voluntary settlement or adjustment by the parties to the case to rem- 
edy the apparent violation; however, if settlement efforts fail, the case 
goes to hearing before an NLRB administrative law judge and, lack- 
ing settlement at later stages, on to decision by the five-member 
Board. 

More than 90 percent of the unfair labor practice cases filed with 
the NLRB in the field offices are disposed of in a median of some 
49 days without the necessity of formal litigation before the Board. 
About 2 percent of the cases go through to Board decision. 

In fiscal year 1991, 32,271 unfair labor practice charges were filed 
with the NLRB, a decrease of 5 percent from the 33,833 filed in fis- 
cal year 1990. In situations in which related charges are counted as 
a single unit, there was a 4-percent decrease from the preceding fiscal 
year. (Chart 2.) 

Alleged violations of the Act by employers were filed in 21,099 
cases, about 4 percent less than the 21,910 of 1990. Charges against 
unions decreased 5 percent to 10,024 from 10,579 in 1990. 

There were 148 charges of violation of Section &(e) of the Act, 
which bans hot-cargo agreements. (Tables 1A and 2.) 

The majority of all charges czainst employers alleged illegal dis- 
charge or other discrimination against employees. There were 11,265 
such charges in 53 percent of the total charges that employers com- 
initted violations. 

Refusal to bargain was the second largest category of allegations 
against employers, comprising 9834 charges, in about 47 percent of 
the total charges. (Table 2.) 

Of charges against unions, the majority (7662) alleged illegal re- 
straint and coercion of employees, about 76 percent. There were 967 
charges against unions for illegal secondary boycotts and jurisdic- 
tional disputes, a decrease of 23 percent from the 1262 of 1990. 

There were 1184 charges (about 12 percent) of illegal union dis- 
crimination against employees, an decrease of 7 percent from the 
1269 of 1990. There were 211 charges that unions picketed illegally 
for recognition or for organizational purposes, compared with 265 
charges in 1990. (Table 2.) 

In charges filed against employers, unions led with 70 percent of 
the total. Unions filed 16,013 charges and individuals filed 6992. 
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Concerning charges against unions, 6848 were filed by individuals, 
or 75 percent of the total of 9118. Employers filed 2122 and other 
unions filed the 148 remaining charges. 


CHART 3A 
DISPOSITION PATTERN FOR MERITORIOUS 
UNFAIR LABOR PRACTICE CASES 
(BASED ON CASES CLOSED) 

FISCAL YEAR 1991 


OTHER 2) 


1) FOLLOWING ADMINISTRATIVE LAW JUDGE DECISION, 
STIPULATED RECORD OR SUMMARY JUDGMENT RULING 


2) COMPLIANCE WITH ADMINISTRATIVE LAW JUDGE DECISION 
STIPULATED RECORD OR SUMMARY JUDGMENT RULING 
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CHART 38 
DISPOSITION PATTERN FOR UNFAIR LABOR PRACTICE CASES AFTER TRIAL 
(BASED ON CASES CLOSED) 
FISCAL YEAR 1991 


CONTESTED BOARD DECISION IssueD') 


88% 


SETTLEMENTS AND 
ADJUSTMENTS 
BY REGIONAL OFFICES 


NO EXCEPTION FILED TO ADMINISTRATIVE LAW JUDGE DECISION 


1) FOLLOWING ADMINISTRATIVE LAW JUDGE DECISION, STIPULATED RECORD OR SUMMARY 
| JUDGMENT RULING 
2) DISMISSALS, WITHDRAWALS AND OTHER DISPOSITIONS | 


In fiscal year 1991, 31,593 unfair labor practice cases were closed. 
About 96 percent were closed by NLRB Regional Offices, virtually 
the same as in 1990. During the fiscal year, 31.4 percent of the cases 
were settled or adjusted before issuance of administrative law judges’ 
decisions, 30.9 percent were withdrawn before complaint, and 33.3 
percent were administratively dismissed. 

In evaluation of the Regional workload, the number of unfair labor 
practice charges found to have merit is important—the higher the 
merit factor the more litigation required. In fiscal year 1991, 42 per- 
er or oe eee wee ee 
2 percent increase from 1990. 
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When the Regional Offices determine that charges alleging unfair 
labor practices have merit, attempts at voluntary resolution are 
stressed—to improve labor-management relations and to reduce 
NLRB litigation and related casehandling. Settlement efforts have 
a. mad 6 Genel Ge. In fiscal year 1991, 
precomplaint settlements and adjustments were achieved in 9789 
cases, or 28.0 percent of the charges. In 1990 the percentage was 
27.1. (Chart 5.) 

Cases of merit not settled by the Regional Offices produce formal 
complaints, issued on behalf of the General Counsel. This action 
schedules hearings before administrative law judges. During 1991, 
3884 complaints were issued, compared with 3876 in the preceding 
fiscal year. (Chart 6.) 

Of complaints issued, 83.0 percent were against employers, 16.9 
a percent against both employers and 


» NLRB Regional Offices processed cases from filing of charges to 
issuance of complaints in a median of 52 days. The 52 days included 
15 days in which parties had the opportunity to adjust charges and 
remedy violations without resorting to formal NLRB processes. 
(Chart 6.) 


CHART 4 
OF UNFAIR LABOR PRACTICE CASES PENDING 
PRELIMINARY INVESTIGATION, MONTH TO MONTH 
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Additional settlements occur before, during, and after hearings be- 
fore administrative law judges. The judges issued 636 decisions in 
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967 cases during 1991. They conducted 622 initial hearings, and 31 
additional hearings in supplemental matters. (Chart 8 and Table 3A.) 


| ozeee. CHART 5 TOTAL MERIT 
 ¥EAR UNFAIR LABOR PRACTICE MERIT FACTOR FACTOR (%) 
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[(COPRECOMPLAINT SETTLEMENTS AND ADJUSTMENTS CICASES IN WHICH COMPLAINTS ISSUED 


By filing exceptions to judges’ findings and recommended rulings, 
parties may bring unfair labor practice cases to the five-member 
Board for final NLRB decision. 

In fiscal year 1991, the Board issued 774 decisions in unfair labor 
practice cases contested as to the law or the facts—646 initial deci- 
sions, 54 backpay decisions, 31 determinations in jurisdictional work 
dispute cases, and 37 decisions on supplemental matters. Of the 646 
initial decision cases, 561 involved charges filed against employers 
and 85 had union respondents. 

For the year, the NLRB awarded backpay of $53.9 million. (Chart 
9.) Reimbursement for unlawfully exacted fees, dues, and fines added 
another $1,047,094. Backpay is lost wages caused by unlawful dis- 
charge and other discriminatory action detrimental to employees, off- 
set by earnings elsewhere after the discrimination. About 3023 em- 
ployees were offered reinstatement, and 82 percent accepted. 
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At the end of fiscal 1991, there were 23,530 unfair labor practice 
cases being processed at all stages by the NLRB, compared with 
22,852 cases pending at the beginning of the year. 


CHART 6 
COMPLAINTS ISSUED IN UNFAIR LABIR PRACTICE PROCEEDINGS 
AND WEDIAN DAYS FROM FILING TO COMPLAINT 
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2. Representation Cases 


The NLRB received 6652 representation and related case petitions 
in fiscal 1991, compared with 7674 such petitions a year earlier. 

The 1991 total consisted of 5162 petitions that the NLRB conduct 
secret-oallot elections where workers select or reject unions to rep- 
resent them in collective bargaining; 1061 petitions to decertify exist- 
ing bargaining agents; 133 deauthorizaiion petitions for referendums 
on rescinding a union's authority to enter into union-shop contracts; 
and 274 petitions for unit clarification to determine whether certain 
classifications of employees should be included in or excluded from 
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existing bargaining units. Additionally, 22 amendment of certification 
petitions were filed. 


CHART 7 

FISCAL UNFAIR LABOR PRACTICE CASES SETTLED 

ULP CASES CLOSED AFTER SETTLEMENT OR AGREEMENT 
YEAR PRIOR TO ISSUANCE OF ADMINISTRATIVE LAW JUDGE DECISION 
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During the year, 6656 representation and related cases were closed, 
compared with 7839 in fiscal 1990. Cases closed included 5138 col- 
lective-bargaining election petitions; 1097 decertification election pe- 
titions; 122 requests for deauthorization polls; and 299 petitions for 
unit clarification and amendment of certification. (Chart 14 and Ta- 
bles | and 1B.) 

The overwhelming majority of elections conducted by the NLRB 
resulted from some form of agreement by the parties on when, where, 
and among whom the voting should occur. Such agreements are en- 
couraged by the Agency. In 12.4 percent of representation cases 
closed by elections, balloting was ordered by NLRB Regional Direc- 
tors following hearing on points in issue. There were 41 cases where 
the Board directed elections after transfers of cases from the Regional 
Office. (Table 10.) There were four cases that resulted in expedited 
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elections pursuant to the Act's 8(b)(7)(C) provisions pertaining to 
picketing. 


CiKearings Held 
Cidecisions Issued 


3. Elections 


The NLRB conducted 3752 conclusive representation elections in 
cases closed in fiscal 1991, compared with the 4210 such elections 
a year earlier. Of 225,842 employees eligible to vote, 195,876 cast 
ballots, virtually 9 of every 10 eligible. 


ft bargaining 
for 90,051 workers. 
The empleyee vote over the course of the year was 93,593 for union 
representation and 102,283 against. 
ion elections were in two categories—the 3179 col- 
elections in which workers 
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tinue to represent employees. 


CHART 9 
AMOUNT OF BACKPAY RECEIVED BY DISCRIMINATEES 
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There were 3595 ee aa {one union on 


ballot) elections, of which unions won 1533, percent. In these 
elections, 83,071 workers voted to have unions as their agents, while 
99,841 employees voted for no representation. In iate bargain- 
ing units of employees, the election results union agents for 


76,906 workers. In NLRB eiections the majority decides the represen- 
tational status for the entire unit. 

There were 157 multiunion elections, in which 2 or more labor or- 
ganizations were on the ballot, as well as a choice for no represenia- 
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As in previous years, labor organizations lost decertification elec- 
ions by a substantial percentage. The decertification results brought 
continued representation by unions in 173 elections, or 30.2 percent, 
covering 
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75 percent of the collective-bargaining and decertification elections 
involved 59 or fewer employees. (Tables 11 and 17.) 


CHART 11 
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4. Decis ions Issued 
a. The Board 


Dealing effectively with the remaining cases reaching it from na- 
tionwide filings after dismissals, settlements, and adjustments in ear- 
lier processing stages, the Board handed down 1627 decisions con- 
cerning allegations of unfair labor practices and questions relating to 
employee representation. This total compared with the 1352 decisions 
renjered during fiscal year 1990. 

A. breakdown of Board decisions follows: 


Total Board decisions 
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After transfer by Regional Di- 

rectors for initial decision ... 6 
After review of Regional Di- 

rector decisions 64 
On objections and/or chal- 

lenges 216 

Other decisions 6 
Clarification of bargaining unit 4 
Amendment to certification ..... 0 
Union-deauthorization ............. 2 
Noncontested decisions 561 

Unfair labor practice ................ 276 
Representation 284 
Other 1 


The majority (66 percent) of Board decisions resulted from cases 
scene Wy 10 Galle & te Ge Gee ender eoatatiion of Ge ton 
(Tables 3A, 3B, and 3C.) 

In fiscal 1991 about 5 percent of all meritorious charges and 50 
percent of all cases in which a hearing was conducted reached the 
five-member Board for decision. (Charts 3A and 3B.) Generally, un- 
fair labor practice cases take about 2-1/2 times longer to process than 
representation cases. 

b. Regional Directors 


NLRB Regional Directors issued 819 decisions in fiscal 1991, 
compared with 1380 in 1990. (Chart 13 and Tables 3B and 3C.) 


c. Administrative Law Judges 
With a leveling in case filings alleging unfair labor practices, ad- 
ministrative law judges issued 636 decisions and conducted 659 hear- 
ings. (Chart 8 and Table 3A.) 


CHART 12 
REPRESENTATICN ELECTIONS CONDUCTED 
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1) ALL ELECTIONS INCLUDE THOSE RESULTING IN CERTIFICATION, THOSE 
RESULTING IN A RERUN OR RUNOFF ELECTION, AND THOSE IN WHICH A 
PETITION WAS WITHDRAWN OR DISMISSED BEFORE CERTIFICATION. 


|S 
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5. Court Litigation 


a. Appellate Courts 


The National Labor Relations Board is involved in more litigation 
in the United States courts of appeals than any other Federal adminis- 
trative agency. 

In fiscal year 1991, 178 cases involving the NLRB were decided 
by the United States courts of appeals compared with 161 in fiscal 
year 1990. Of these, 86.5 percent were won by NLRB in whole or 
in part compared to 88.9 percent in fiscal year 1990; 5.6 percent were 
remanded entirely compared with 3.7 percent in fiscal year 1990; and 
7.9 percent were entire losses compared with 7.4 percent in fiscal 
year 1990. 


Freee. CHART 13 
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b. The Supreme Court 
In fiscal 1991, there were two Board cases decided by the Supreme 
“ourt. The Board participated as amicus in one case and the Board’s 
position prevailed in that case. 
c. Contempt Actions 
In fiscal 1991. 77 cases were referred to the contempt section for 


consideration of contempt action. There were 17 contempt proceed- 
ings instituted. There were 15 contempt adjudications awarded in 
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favor of the Board; 11 cases in which the court directed compliance 
without adjudication; | case in which the petition was withdrawn; and 
no cases in which the Board’s petition was denied. 
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d. Miscellaneous Litigation 
There were 23 additional cases involving miscellaneous litigation 
decided by appellate, district, and courts. The NLRB’s po- 
sition was upheld in all these cases. (T 21.) 


e. Injunction Activity 
The NLRB sought injunctions uant to Sections 10(j) and 10(1) 
in 55 petitions filed with the U.S. district courts, compared with 51 
in fiscal year 1990. (Table 20.) Injunctions were granted in 21, or 84 
percent, of the 25 cases litigated to final order. 
NLRB injunction activity in district courts in 1990: 
ERMMIENG .cccsesevceecesescsercecssecscnscssonscsseoonsoonsesseseosesesssonenecosecs 21 
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Dismissed . 
Settled or placed on court’s inactive lists 21 
Awaiting action at end of fiscal year 17 

CHART 15 
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C. Decisional Highlights 


arising from the great variety of factual patterns in the many 
reaching it. In some cases, new developments in industrial rela- 
tions, as presented by the factual situation, required the Board's ac- 
commodation of established principles to those developments. Chapter 
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I! on ‘NLRB Jurisdiction,” a Ii] on iy. a. 


IV on ‘Representation ae 
**Unfair Labor Practices’’ discuss some of mais more significant deci- 
sions of the Board during the report period. The following summa- 
rizes briefly some of the decisions establishing or reexamining basic 
principles in significant areas. 
1. Nonadmissions Clauses in Board Notices 


In Pottsville Bleaching Co.,' the full Board decided that it will not 
permit the inclusion of a nonadmissions clause in a Board notice 
under any circumstances. The Board pointed out that its notice, in 
most cases, is the principal means by which the Board communicates 
to those affected by a respondent's unfair labor practice what conduct 
the Board is requiring of the respondent. Further, the Board held that 
inclusion of a nonadmissions clause in the Board notice could be con- 
fusing to those reading the notice and could undermine its effective- 
ness. 


2. Section 10(b) and the Continuing Violation Theory 
In A & L Underground,’ the Board held that unfair labor practice 


charges = a -tt ation of a collective-bargaining agree- 
ment or any subseq hes of that agreement must filed 
ellie 6 Guaie Gir te damien oul has clear and unequivocal 


aethen ef Ge taputhatian, Tao Waadd laality found Gat Gan obahever 
clearly and unequivocally repudiated any agreement it had with the 
union no later than December 4, 1986. Because the union did not file 
a charge until August 24, 1987, more than 6 months after the repudi- 
ation, the Board majority found that the charge was time-barred under 
Section 10(b) and dismissed the complaint. The Board rejected the 
union’s claim that the charge was not time-barred with respect to the 
employer's continuing failure to comply with the agreement during 
the 6 months prior to the date the charge was filed. Thus the Board 
overruled Al Bryant, Inc.,> which had held such charges to be timely 
with respect to the failure to compl with the contract during the 
10(b) period. Rather, the Board concluded that the continuing viola- 
tion theory cannot properly be applied to a clear and total contract 

jation since the employer's failure to apply the contract there- 

is little more than the effect or result of the repudiation. The 
Board noted, however, that the continuing violation theory would still 
be applicable in cases where there was no clear and unequivocal re- 

3. Filing of Election Objections 


In John I. Haas, Inc.,* the Board overruled Drum Lithographers,° 
and applied the *‘postmark’’ rule to election objections. Therefore, 


‘301 NLRB 1095. 

2302 NLRB 467. 

*260 NLRB 128 (1982), enfd. 711 F.2d 543 (34 Cir. 1983), cert. denied 464 1).S. 1039 (1984). 
“301 NLRB 300. 

*287 NLRB 22 (1987). 
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election objections will be considered timely if deposited with a de- 
livery service that will provide a record showing that h.< objections 
were tendered to the delivery service in sufficient time for delivery 
the due date, but in no event any later than the day before the 

date. The Board stated that experience has shown that an object- 
oy See 2 er Se eS oe ee ney eee 
its objections rejected as untimely filed under Drum Lithogr 


— objections will provide a ro fair, al ~ wll 
. Accordingly, Section 102.111(b) of the 


i 


4. Threat of Job Loss 


threatened employees with job loss in the event of a strike, where 


could end up josing your job by being replaced with a new permanent 
worker.’" The Board majority found that the phrase ‘‘lose your job” 
conveys to the ordinary employee the clear message that employment 
will be terminated, and that this message is reinforced + ah the = 
ployee is told that his/her job will be lost because of 

a ‘“‘permanent’’ worker. In these circumstances, where ry ref- 
erence to permanent employment is coupled with a threat of job loss, 
the Board majority concluded that it was not reasonable to suppose 
that the ordinary loyee will interpret the words to mean that 
he/she has a right Leidin Corp! t2 to return to the job once the 


permanent replacement leaves. 


5. Paid Union Organizers 


In Escada (USA), Inc.,® the Board majority adopted the administra- 
tive law judge's finding that the employer violated Section 8(a)(3) by 
eo an employee, who was also a paid union organizer intern, 

because of his union activities. The judge rejected the employer's ar- 
eo oe as an oyee of the union, was not 

employee’’ under Section 2(3) entitled to the Act's protection. 
The Board majority agreed with the j , citing Oak Apparel,’ H. 
B. Zachry Co.,'° and Willmar Electric rvice'' for the proposition 
that paid organizers ‘‘are entitled to the same protected Sec. 2(3) ‘em- 
ployee’ status as other applicants.’’ The Board further noted that al- 
though ‘‘paid union organizers who obtain employment with a com- 


*303 NLRB 275. 

7171 NLRB 1366 (1968), enfd. 414 F.2d 99 (7th Cir. 1969), cen. denied 397 U.S. 920 (1969). 
* 304 NLRB 845. 

*218 NLRB 70) (1975) 

©2789 NLRB 838 (1988). 

'' 303 NLRB 245. 
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pany may be temporary employees excluded from any bargaining 
unit,”’ they nonetheless are entitled to the Act's full protection. 


6. Refusal to Execute Agreement 


In Beatrice/Hunt-Wesson,'* the Board held that the employer did 
not violate Section 8(a)(5) by refusing to execute a collective-bargain- 
ing agreement on the ground that the agreement had not been ratified 
by the bargaining unit members. The Board found that the parties had 
discussed and agreed during negotiations for the contract ‘‘to submit 
their “tentative agreement’ containing a controversial wage proposal 
for ratification by the bargaining unit members.’’ Thus, the Board 
concluded that ‘‘rather than the Union imposing the limitation of noti- 
fication on itself, both parties . . . agreed to require ratification by 
the aining unit members to make their ‘tentative agreement’ bind- 
ing.”” General Counsel's argument that the employer did not 
have standing to challenge the union’s method of ratification was re- 
jected, with the Board holding that ratification was not an internal 
union procedure within the union’s exclusive domain and control 
since the parties had clearly agreed that ratification was a pre- 
condition to the contract and had discussed the notification process. 


D. Financial Statement 


obligations and expenditures of the National Labor Relations 
oat for fiscal year ended September 30, 1991, are as follows, 
in thousands of dollars: 


Personne! COMPENSATION ............cecccesseeeeeeseeesesenseeneees $101,373 
PUIG GORITEEID ccccccscsccvcscsscsssccssceccescssccesssoscsssocssseces 16,526 
Benefits for former personnel ..............c0ecseeeeeeeeenees 59 
Travel and transportation of persons. ...............0000000 2,656 
Tramsportation Of thimgs .........0seeeeereeeeeeeseneees 136 
Rent, communications, and utilities .............0cccceeeee 19,258 
Printing ANd FEPTODUCHION .........0.cececeereeeereeeeeeeeeesenenees 319 
GIERIBE GUBVEBES cccscccccsecescecossescesescscscescsesssevscsccssssecseecsecs 4,477 
Supplies and materials ...........csesseeeeeeeeeeeeeeeeeeeees 1,094 
TTT, | .ccscsccsecencsnsscccsccescssesssccescsscsccesccsessecccssoocssesee 1,730 
Insurance claims and indemmities ...............00seevee 82 

Total obligations and expenditures’? ............. $147,710 

'2302 NLRB 224. 


'* Includes $452 for reimbursables from the administrative law judge loan program. 


il 
NLRB Jurisdiction 


The Board’s jurisdiction under the Act, regarding both representa- 
tion proceedings and unfair labor practices, extends to all enterprises 
whose operations ‘‘affect’’ interstate or foreign commerce.' However, 

and the courts? have recognized Board's discretion to 
limit the exercise of its broad statutory jurisdiction to enterprises 
whose effect on commerce is, in the Board’s opinion, substantial— 
such discretion being subject only to the statutory limitation’ that ju- 
risdiction may not be declined when it would have been asserted 
under the Board’s self-imposed jurisdictional standards prevailing on 
Aug’ * 1, 1959.* Accordingly, before the Board takes cognizance of 
aca . it must first be ished that it had legal or statutory juris- 
diction, i.e., that the business operations involved ‘‘affect’’ commerce 
within the meaning of the Act. It must also appear that the business 


A. Nonprofit Charitable Organizations 


In Goodwill Industries of Denver,® the Board held that it will not 
decline to assert jurisdiction over a nonprofit or charitable employer 
solely because of the employer's worthy rehabilitative purpose. Rath- 
er, the Board will assert jurisdiction when (1) the employer's business 
has a sufficient impact on interstate commerce to warrant the exercise 


* See Secs. 9c) and 10(a) of the Act and also the definitions of ‘‘commerce’’ and ‘‘affecting commerce” 
set forth in Secs. 2(6) and (7), respectively. Under Sec. 2(2) the term “‘employer"’ does not include the Unit- 
ed States or any wholly 
any 


: 
| 
i 
2 


tended care facilities, and other institutions ‘‘devoted to the care of sick, infirm, or aged person|s},"’ are now 
included in the definition of ‘health care institutions’’ under the new Sec. 2(14) of the Act. ‘Agricultural 
laborers’ and others excluded from the term “‘employee"’ as defined by Sec. 2(3) of the Act are discussed, 
imter alia, at 29 NLRB Ann. Rep. 52-55 (1964), and 3) NLRB Ann. Rep. 36 (1966) 

? See 25 NLRB Ann. Rep. 18 (1960) 

, See Sec. 14(cX1) of the 


Act. 
These self-imposed standards are primarily expressed in terms of the gross dollar volume «f business 
23 . of 


" 
it is shown that the Board's “‘outflow-inflow” standards are met. 25 NLRB Ann. Rep. 19-20 (1960). But 
see Sioux Valley Empire Electric Assn., 122 NLRB 92 (1958), concerning the treatment of local public utili- 
bes 


* 304 NLRB 764 (Chairman Stephens and Members Cracraft and Oviatt). 
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of jurisdiction and (2) those employed are employees within the 
meaning of Section 2(3) of the Act. In making the latter determina- 
tion, the Board will find employee status when the employment rela- 
tionship * ‘is guided to a great extent by business considerations and 
may be characterized as a typically industrial relationship”’ but will 
not find employee status when the relationship is *‘primarily rehabili- 
tative and working conditions are not typical of private sector work- 


Goodwill Industries of Denver employs handicapped individuals— 
classified as client/trainees and client/ ees—as well as non- 
handicapped individuals at the Lowry Air Base commissary in 


Colorado. Both the client/trainees and clienVemployees are permitted 
to work at their own pace, with a focus on counseling regarding work 
difficulties, and discipline and discharge is imposed only in extreme 
circumstances. These individuals additionally receive various rehabili- 
tative and counseling services. The Board found that these individuals 
are not statutory employees because their working conditions are not 
ee ae ee ee concn wae Oop Oe 

of those employed in the private sector. In contrast, the Board 
found the nonhandicapped individuals to be statutory employees be- 
cause they do not receive rehabilitative services and are subject to 
disc for failure to meet production «tandards. 

The additionally found that the employer clearly satisfied the 
Board's jurisdictional standards for retail enterprises. Thus, the Board 
directed an election limited solely to those individuals found to be 
statutory employees. The Board overruled Goodwill Industries of 
Southern California’ to the extent it conflicted with the Board's ar- 
ticulation in this case of the — guiding its assertion of juris- 
diction over nonprofit, chari organizations. 


B. Community Action Agency 


In Albany County Opportunity,® the Board held that the respondent 
employer was a political subdivision of the State of New York and 
as such was exempt from the Board's jurisdiction, since a majority 
of the respondent's board of directors was responsible to ‘‘individuals 
who are responsible to public officials or to the | electorate. "” 
NLRB vy. Natural Gas Utility District of Hawkins County.° 

The majority of Members Cracraft and Devaney found that the case 
was controlled by Economic Security Corp.'© and Woodbury County 
Community Action Agency.'' where the Board held that nonprofit 
community organizations v.hich by virtue of Federal and state law are 


ait akin aan eas andi oF aa aoe al 


parts ways Be (1) public officials or their representatives; (2) 
members and representatives of different political, religious, or busi- 
7231 NLRB $36 (1977). 
* 300 NLRB 886 (Members Cracraft and Devaney. Chairman Stephens dissenting) 
* 402 U.S. 600 (1971). 


© 299 NLRB 562 (Members Cracraft, Devaney, and Oviatt). 
'' 299 NLRB 554 (Members Cracraft and Devaney, Chairman Stephens dissenting) 


ent’s bylaws had 1 


in the area to be served. an See © eee 
was responsible by law to public officials or the general elec- 
torate. 
Chaiman Stephens dissented and would have asserted jurisdiction 
for the reasons set forth in his dissent in Woodbury County Commu- 


nity Action Agency, supra. 
C. Res-Care Doctrine 


In Ebon Research Systems,'? the Board, on remand from the Unit- 
ed States Court of Appeals for the District of Columbia Circuit,'* 
reaffirmed its original determinaticn to assert jurisdiction under its 
Res-Care standard.'* 

The Board found that the respondent failed to sustain its burden 
2 ee eS Se Se eee ee Cee Oe Se ee 

ani - 


bursement contracts between the respondent and the Small 
Business Association (SBA) and requiring the to perform 
animal-care and research functions for the National 


porta ap ge 


41 USC. §351. 
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disallow a claim and/or refuse to permit contractual modifications 
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the Board concluded that the respondent re- 
clations control within the meaning of Res- 
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are. Acccidingly, the Board reaffirmed its original assertion of juris- 
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In Career Systems Development Corp.,'” the Board majority as- 
serted juiisdiction over an employer operating an educational and 
treatment center whose contract with the Pennsylvania Department of 
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tendance, performance appraisals, and merit revicws, it is the DPW 
that determines minimum staffing levels and employee qualifications. 


il 
Board Procedure 


The Board processes alleged violations of the National Labor Rela- 


tions Act through specific investigative and adjudicative procedures. 
The filing of an unfair labor practice charge activates the Board’s ma- 
chinery. The Board investigates the charge through the appropriate 
Regional Office. The Regional Director may dispose of the case at 
this level by ving a settlement agreement executed by the par- 
ties. Alternatively, the General Counsel might dismiss the case as 
lacking merit. If the General Counsel issues an unfair labor practice 
complaint, the case proceeds to a hearing before an administrative 
law judge. The judge issues a decision at the conclusion of the hear- 
ing. The parties may file exceptions to this decision. On the basis of 
the judge's decision and the parties’ exceptions, the Board renders a 
final Decision and Order, dismissing the complaint or directing 

priate remedial action. During the report year, the Board decided sig- 
nificant cases involving each of these stages of the Board’s unfair 


labor practice procedures. 
A. Nonadmissions Clause 


In Pottsville Bleaching Co.,' the full Board granted the General 
Counsel’s request for special permission to an administrative 
law judge’s order hes an informal t agreement, over 

jecti ing Party and the General Counsel, 
which included a nonadmissions clause in the Notice. The Board de- 
cided that it will not permit inclusion of a nonadmissions clause in 
a Board notice under any circumstances. 

During the hearing before an administrative law judge, the em- 
ployer offered to enter into an informal settlement agreement with a 
nonadmissions clause contingent on inclusion of the nonadmissions 
clause in the Board’s notice. 

Counsel for the General Counsel and Teamsters Local 115 did not 
object to a nonadmissions clause in the settlement agreement but op- 
posed its inclusion in the notice. 

Over objection of both the General Counsel and the union, the 
judge accepted the informal settlement agreement. Thereafter, the 
General Counsel filed a motion for special permission to appeal the 


judge's ruling. 


' 301 NLRB 1095 (Chairman Stephens and Members Cracraft, Devaney, Oviatt. and Raudabaugh). 
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The Board pointed out that its notice, in most cases, is the principal 
means by which the Board communicates to those affected by a re- 
spondent’s unfair labor practices what conduct the Board is requiring 
of the respondent. 

Inclusion of a nonadmissions clause in the Board notice could be 
confusing to those reading the notice and could undermine its effec- 
tiveness, the Board held. 

The Board wrote: ‘‘Further, if we were to set a precedent whereby 
those respondents who insisted could routinely secure a 
nonadmissions clause in the notice as a price of settlement, the Gen- 
eral Counsel and charging parties might have little incentive in cases 
without affirmative remedies to agree to settle the case.”’ 

Accordingly, the Board vacated the judge’s order approving the in- 
formal settlement agreement and remanded the matter to the judge for 
further appropriate action. 

In Elec:sonic Workers IUE Local 825 (Central Industries),? a 
Board majority approved a settl:ment stipulation entered into between 
the respondent union and the General Counsel containing a 
nonadmissions clause.* Member Oviatt did not approve the settlement 
stipulation because of the inclusion of the nonadmissions clause. 

panel majority, contrary to Member Oviatt, saw no reason to 
reject the settlement stipulation merely because it contained a 
nonadmissions clause. It noted in this regard that while the respond- 
ent was twice previously found to be in conte of court for engag- 
ing in conduct similar to that alleged in the affidavits submi by 
the employer, ‘‘a respondent’s recidivism does not constitute a bar to 
approval by the Board of a settlement agreement containing a 
nonadmissions clause.’’ It found no evidentiary support for Member 
Oviatt’s contention that the respondent union may have engaged in 
misconduct after executing the settlement stipulation. It noted that the 
only evidence in this regard consists of the four affidavits submitted 
by the employer, which Member Oviatt conceded did not establish 
with any degree of certainty that the respondent or its agents were 
—— for the alleged misconduct described therein. 
urther, for the reasons stated in the Board’s decision in Mine 
Workers (Island Creek Coal),* issued on the same day, the panel ma- 
jority found unwarranted Member Oviatt’s concern that the 
nonadmissions clause could be read as suggesting that the respondent 
has not engaged in any wrongdoing. The panel majority stated that 
**on balance, the remedy — by the parties’ settlement stipula- 
tion, including a court-enforceable broad cease-and-desist order and 
wide dissemination of the Board’s notice, fully effectuates the pur- 
poses and policies of the Act and adequately balances the risks of fur- 


2302 NLRB 954 (Members Cracraft and Devaney, Member Oviatt dissenting). 

>The employer declined to enter into the settlement stipulation on grounds that the union allegedly had 
continued to engage in unlawful conduct. The panel majority, however, found that four affidavits which the 
employer submitted from four individuals, purportedly showing that acts of vandalism continued to occur 
on the employer's property, failed to establish with any degree of certainty that the union or its agents were 

for such misconduct. 

“302 NLRB 949 (Chairman Stephens and Members Cracraft, Devaney, and Raudabaugh: Member Oviatt 

dissenting). 
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ther litigation against an acceptable closure of this case by settle- 
ment.”’ 

In declining to approve the settlement stipulation with a 
nonadmissions clause, Member Oviatt noted that although the conduct 
described in the four affidavits submitted by the employer had not 
with certainty been established as the responsibility of the union or 
its agents, on two prior occasions the union was found to be in con- 
tempt of court for engaging in conduct similar to that described in 
the affidavits. Given the history of contumacious conduct by the 
union and the possibility that it may still not be in compliance with 
court orders enjoining such conduct, Member Oviatt declined to ap- 
prove the settlement stipulation with the nonadmissions clause. As 
stated in his dissenting opinion in Mine Workers (Island Creek Coal), 
supra, Member Oviatt expressed the view that such a clause could be 
read to suggest that the respondent has done nothing wrong. 

In Mine Workers (Island Creek Coal),> the Board approved a set- 
tlement stipulation that provided for issuance of a broad, nationwide 
order against the Mine Workers prohibiting it from engaging in un- 
lawful secondary conduct, notwithstanding that several of the charg- 
ing party employers objected to the settlement on the ground that it 
contained a nonadmissions clause and did not include extraordinary 
notice requirements. 

The Board majority of Chairman Stephens and Members Cracraft, 
Devaney, and Raudabaugh rejected Member Oviatt’s dissenting view 
that inclusion of a nonadmissions clause implies that the Board con- 
dones the Mine Workers’ illegal activity. Rather, the majority stated, 
the inclusion of such a clause merely reflects that the settlement was 
the result of a compromise prior to a final adjudication on the merits. 

With respect to the settlement’s notice provisions, the majority 
likewise rejected Member Oviatt’s dissenting view that the settle- 
ment’s traditional noticc-posting requirements were inadequate to sig- 
nal to union members that the alleged illegal activity is prohibited and 
will not be tolerated. Although acknowledging that it could not be 
said with certainty that additional notice-posting requirements would 
not have been included by the Board in a final order after litigation, 
the majority reiterated that the issue presented was the ay name 
ness of a settlement and not the appropriateness of a final Board 
order. 

Finally, in addition to the breadth and scope of the cease-and-desist 
order against the Mine Workers, the majority noted several other fac- 
tors favoring approval of the settlement in the case: the early stage 
of the litigation (prior to the hearing), the inherent risks and uncer- 
tainties of litigation generally, and the fact that the General Counsel 
had recommended approval of the settlement. In these circumstances, 
the majority found that, on balance, it would effectuate the purposes 
and policies of the Act to approve the settlement. 

Dissenting, Member Oviatt noted the long history of economic vio- 
lence and harassment of this kind in the mining industry. In his view, 


* Ibid. 
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the settlement was inadequate in resolving the instant charges of such 
misconduct since the settlement’s nonadmissions clause would leave 
the clear impression, particularly in the mining industry, that any 
party engaging in such activity will not be held accountable. Further, 
in his view, the settlement’s provision for mere posting of a notice 
was not enough to signal to union members that such allegedly perva- 
sive and widespread illegal activity is prohibited by law and will not 
be tolerated. Accordingly, contrary to the majority, he would not have 
approved the settlement. 


B. Adequacy of Non-Board Settlement 


In Longshoremen ILA Local 1814 (Amstar Sugar),© a panel maijor- 
ity granted the charging party employer’s request to withdraw its 
charge \hat the union had struck without timely providing the 8(d) no- 
tice to the Federal and state mediation services. In so doing, the ma- 
jority accepted a non-Board settlement that had been entered into by 
the parties over objections from the General Counsel, and reached 
after the administrative law judge’s decision had issued. 

On November 22, 1989, the judge found that the union violated 
Section 8(b)(3) by first sending its 8(d)(3) notices late, i.e., more than 
30 days after the 8(d)(1) notice of termination of the collective-bar- 
— agreement, and then, on September 30, 1989, striking within 

days of the mediation services’ receipt of the 8(d)(3) notices. On 
December 1, 1989, Amstar and the union executed a settlement in 
which Amstar agreed to rescind suspensions and provide backpay and 
reinstatement for certain employees in return for the union’s with- 
drawal of grievances then pending arbitration. Amstar also agreed to 
seek withdrawal of the instant unfair labor practice charge. Further, 
the union ended its strike and promised that in the future neither it 
nor its members would interfere with Amstar’s operations. 

Members Cracraft and Devaney applied Independent Stave Co.,’ 
and found that the private settlement sufficiently assured adequate 
protection of the policies underlying the Act. First, they found that 
Amstar and the union were fully satisfied by the settlement which 
provided essentially the same remedy as the cease-and-desist order 
the Board would have ordered on adopting the judge’s decision. The 
majority noted that the General Counsel had the settlement, 
but it rejected his contentions that the strike itself coercively influ- 
enced Amstar to settle and that allowing withdrawal of a charge after 
a judge has found the alleged violation would remove the incentive 
from other parties to settle cases before complaint. 

The majority further found that, on the particular facts of this case, 
the settlement was reasonable even though reached late in the 
decisional process, after the judge's decision issued. Although the 
union did provide the 8(d)(3) notices, the mediation services actually 
had only between 20 and 26 days rather then the required 30 days 


*301 NLRB 764 (Members Cracraft and Devaney, Chairman Stephens dissenting). 
7287 NLRB 740 (1987). 
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to aid negotiations between the parties. The majority agreed with the 
district court in a 10(j) proceeding that these are not insignificant pe- 
riods. Finally, the majority found no evidence of fraud, coercion, or 
duress by any party or any history of the union's having violated the 
Act or breached any previous settlement agreements. 

Se. See Sipaees ane Sie Se eas Say Co aaa 
to withdraw the charge. He agreed with the General Counsel that the 
public interest in remedying this unfair labor practice overrode the 
agreement of two of the parties that the proceeding be concluded 
prior to a Board decision on the merits. In terms of the Independent 
Stave factors, Chairman Stephens relied on the General Counsel's op- 
position to the settlement, the absence of significant litigation risk for 
the General Counsel as proponent of the complaint, judgment that the 

SS ee a oe ee oS eee 
which the union offered to settle, and what he saw as the coercion 
of an unlawful strike impelling Amstar’s agreement to the settlement. 


C. Sufficient Answer 


In M. J. McNally, Inc.® the Board addressed the adequacy of the 
respondent's answer to the complaint. 

The respondent’s president filed a one-page letter purporting to be 
an answer to the complaint, in which he denied ‘‘the fact in Para- 
graph 12 [of the complaint])’’ that he ‘‘abrogated and refused to abide 
by the terms of the collective-bargaining agreement,’’ and asserted 
that “‘I feel the union did not live up to its t by sending 
me inferior carpenters who were unable to the job... .” 
The respondent was not represented by counsel in this proceeding. 

The majority of Members Cracraft and Devaney found that the re- 
spondent’s letter specifically referred to complaint paragraph 12 when 
it denied that the respondent abrogated and refused to abide by the 
collective-bargaining agreement. The majority concluded that the let- 
ter clearly denied the complaint paragraph containing the operative 
facts of the alleged unfair labor practices, and effectively denied the 


and (5) of the Act. majority noted that while the respondent's 

additional argument that the union did not live up to its agreement 
would not constitute a defense to the allegations in the complaint, t*as 
is not relevant to deciding the sufficiency of the answer. The m,ority 
further noted that although the Board recognizes the impor’ance of 
strict compliance with procedural rules, a, a 
of the fact that the law favors a determination on the merits - 
jority thus concluded that under the circumstances of this case, it 
would deny the General Counsel's Motion for Summary Judgment. 
Member Devaney additionally noted that the respondent's pro se an- 
swer denied the gravamen of the complaint. 


* 302 NLRB 120 (Members Cracraft and Devaney, Chairman Stephens dissenting). 
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In dissent, Chairman Stephens would have granted the General 
Counsel's Motion for Summary Judgment. Chairman Stephens stated 
that he did not view the respondent's sentence that the union did not 
live up to the agreement as being independent of the respondent's de- 
nial that it abrogated the terms of the contract. He stated that, in con- 
text, it is apparent that the respondent’s sole contention is that the 
union failed to fulfill its responsibility to refer qualified carpenters, 
and that this constitutes a defense to any claimed breach by the re- 
spondent in fulfilling its obligation under the contract. Chairman Ste- 
phens would further find that the respondent's asserted affirmative de- 
fense does not justify its abrogation of the contract, and thus that the 
respondent violated Section 8(a)(5) and (1). 


D. Reach of Section 10(b) 


The filing of a charge activates the Board’s processes. The charge 
enables the General Counsel, after due investigation, to issue a com- 
plaint. Section 10(b) of the Act provides, however, *‘[t]hat no com- 
plaint shall issue based upon any unfair labor practice occurring more 
than six months prior to the filing of the charge.”’ 

In A & L Underground,’ the Board held that unfair labor practice 
charges concerning the repudiation of a collective-bargaining agree- 
ment or any subsequent breaches of that agreement must he filed 
within 6 months after the charging party has clear and equivocal no- 
tice of the repudiation. 

Section 10(b) provides that unfair labor practice charges are time- 
barred unless filed within 6 months after the unfair labor practice oc- 
curred. The majority of Chairman Stephens and Members Cracraft 
and Oviatt found that A & L Underground clearly and unequivocally 
repudiated any agreement it had with the union no later than Decem- 
ber 4, 1986; because the union did not file a charge until August 24, 
1987, more than 6 months after the repudiation, the majority found 
that the charge was time-barred under Section 10(b) and dismissed 
the complaint. 

The majority rejected the union’s claim that the charge was not 
time-barred with respect to the respondent's continuing failure to 
comply with the agreement during the 6 months prior to the date the 
charge was filed. Overruling A/ Bryant, Inc.,'° in which such charges 
were found timely with respect to the failure to comply with the con- 
tract during the 10(b) period, the majority concluded that the continu- 
ing violation theory ‘‘cannot properly apply to a clear and total con- 
tract repudiation,’’ because the respondent's failure to apply the con- 
tract thereafter is little more than the effect or result of the repudi- 
ation. The majority noted that, in cases where no clear and unequivo- 
cal iation occurs, the continuing violation theory would be ap- 
plicable, that the 10(b) bar would not apply unless the respondent's 


° 302 NLRB 467 (Chairman Stephens and Members Cracraft and Oviatt. Member Devaney dissenting) 
© 260 NLRB 128 (1982), enfd. 711 F.2d 543 (3d Cir. 1983), cert. denied 464 U.S. 1039 (1984). 
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repudiation was clear and unequivocal, and that the burden of proving 
this defense rested with the respondent. 

Member Devaney, dissenting, would have retained the continuing 
violation theory even in cases involving a prior clear and unequivocal 
repudiation of the agreement. He would have found that each failure 
by the employer to comply with the collective-bargaining agreement's 
provisions respecting terms and conditions of employment was a sep- 
arate and distinct violation for purposes of Section 10(b), noting that 
the General Counsel could prove a violation in this setting without 
relying on 10(b) events such as A & L Underground’s December 4, 
1986 repudiation. Accordingly, Member Devaney would adhere to A/ 
Bryant's holding and find that when a complaint alleges that respond- 
ent has violated the Act by repudiating or failing to comply with the 
terms of an agreement, the complaint will not be time-barred as long 
as the charge was filed during the term or within 6 months after the 
expiration of the agreement. However, the remedy in such cases 
would normally be limited to the 6-month period preceding the 
charge. 

In Bay Metal Cabinets,'' the Board held that Section 10(b) did not 
preclude finding that an employer distributed overly broad no-solicita- 
tion and no-distribution rules in violation of Section 8(a)(1). 

The majority of Chairman Stephens and Member Cracraft found 
that a Regional Director's partial dismissal of charge allegations **in- 
volving . . . the promulgation of a Personnel Manual’’ encompassed 
only an allegation that the e- manual was ulgated for re- 
taliatory purposes to squeich union activities. Board majority 
found that another aspect of the charge, pertaining to the overly broad 
rules, remained viable. Because the overbreadth allegation was never 
dismissed, as a factual matter, the Regional Director did not seek to 
resurrect a dismissed charge allegation and, therefore, Section 10(b) 
did not preclude the allegation. 

Member Oviatt dissented. In his view, the Regional Director sought 
to resurrect a dismissed charge because the partial dismissal letter on 
A face dismissed all the allegations regarding the ‘‘personnel man- 
ual.”’ 


'' 302 NLRB 152 (Chairman Stephens and Members Cracraft and Oviatt). 
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IV 
Representation Proceedings 


The Act requires that an employer bargain with the representative 
designated by a majority of its employees in a unit appropriate for 
collective bargaining. But it does not require that the representative 
be designated by any particular procedure as long as the representa- 
tive is clearly the choice of a majority of the employees. As one 
method for employees to select a majority representative, the Act au- 
thorizes the Board to conduct representation elections. The Board 
may conduct such an election after a petition has been filed by or 
on behalf of a group of employees or by an confronted with 
a claim for recognition from an individual or a organization. 

Incident to its authority to conduct elections, the Board has the 

determine the unit of employees appropriate for collective 
ater A and to formally certify a collective-bargaining representa- 
tive on the basis of the results of the election. Ope certified by the 
Board, the bargaining agent is the exclusive — of all em- 
ployees in the appropriate unit for collective b. ing with respect 
to rates of pay, wages, hours of employment, and other conditions of 


emp 

The Act also empowers the Board to conduct elections to decertify 
incumbent bargaining agents that have been previously certified or 
that are being currently recognized by the employer. ification 
petitions may be filed by employees, by individuals other than man- 
eateries masses stile 


"Te cue hapter concerns some of the Board’s decisions during the 
past fiscal year in which the general rules governing the determina- 


fice of tenses tative were adapted to novel situations or 
reexamined in the light of changed circumstances. 
A. Showing of Interest 


In Stockton Roofing Co.,' the Board held that the petitioner's re- 
cently expired 8(f) contract constituted an adequate showing of inter- 
est to support an RC petition. 

For several decades, the employer, — — ° 
and the petitioner were parties to a series Shcetumiine 
agreements covering the employer's roofers. The latest contract ex- 


' 304 NLRB 699 (Members Cracrafi and Oviatt, Member Raudabaugh dissenting). 
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pired on September 7, 1990; the employer, who in unsuc- 
cessful negotiations for a new agreement, bargaining 
relationship on September 8. On September 26, the petitioner submit- 
ted its recently expired 8(f) contract as evidence of its showing of 
interest in support of its September 21 petition for a unit of the em- 
ployer’s roofing employees. 

The majority of Members Cracraft and Oviatt found that recogniz- 
ing a recently expired 8(f) contract as a showing of interest accords 
with the Board's rationale in Deklewa? by ensuring ‘*‘the constant 
availability of an electoral mechanism’ to allow the employees to de- 
cide whether the union will continue as their bargaining representa- 
i itiously clarifying the union's representative sta- 
tus, encouraging stability. The majority ized that 4 union 
that has bargained for, and administered an 8( contract is “‘not a 
stranger to the employees.’’ Further, under an 8(f) contract, the union 
will often be the initial employment referral source and the substantial 
majority of such referrals are union members. ‘Thus, it is likely that 
a substantial number of —— in a unit where there is a recently 
expired 8(f) contract will interested in union representation,’ a 
conclusion supported by a recent Board study of elections. Applying 
to 8(f) cases the Board's existing showing-of-interest rules, which 
permit a petitioning 9(a) union to use its recently expired contract as 
a showing of interest with the Board's expressed intention 
in Deklewa to apply in 8(f) situations the Board's existing eligibility 
and election rules to the extent feasible. Permitting a union to rely 


on a recently expired contract is a fair balance to an employer's right 
to only demonstrate that it is signatory to an 8(f) 


dissenting, believed that the existence of an 
8(f) relationship fails to evidence representational desire of unit em- 
ployees and that a recently expired 8(f) agreement therefore cannot 
peo tA capes Radley yh marth A. nn dp 
that there is no evidence that the employer's pool of employees was 
comprised wholly, or even mostly, of union members; that unlike 
unions seeking to resecure 9(a) status following withdrawal of rec- 
ognition, the petitioner here was never the majority representative, 
and that even assuming that a union to an 8(f) contract who 
files an RC petition during the life of the contract need not present 
a 30-percent showing of interest, the petitioner is not the incumbent 
8(f) representative or currently a party to an enforceable contract. 


B. Qualification of Bargaining Representative 


In Elite Protective & Security Services,’ the Board held that the pe- 
titioning union was not disqualified from representing guards because 
the record failed to establish that the union impermissibly admitted 
to membership employees other than guards. 


* John Deklewa & Sons, 282 NLRB 1375 (1987), enfd. 843 F.2d 770 (34 Cir. 1988) 
» 300 NLRB 832 (Members Cracraft and Devaney, Member Oviatt dissenting). 


Member Oviatt, dissenting, believed that because there were no re- 
strictions on who could become an * ‘associate’ of the union, and that 
being an “‘associate’’ was akin to being a “‘member’’ under Section 
%(b)(3), it followed that anyone could join the union, and thus em- 


guards. 

In Purolator Courier Corp.,* the Board held that the employer's 
courier-guards were not guards within the meaning of Section 9(b)(3) 
as their basic function did not ‘involve, directly and substantially, the 
protection of valuable property of the Employer's customers.’’ Ac- 
cordingly, the Board concluded that the petitioner was not barred 
under Section 9(b)(3) from being certified as the bargaining represent- 
ative of these employees. 

The courier-guards were responsible for the pickup, transportation, 
and delivery of a wide variety of printed materials and common 
freight. In finding these employees not to be guards, the Board con- 
sidered that ‘‘[t}he courier-guards receive only minimal training and 
instruction regarding the protection and safety of customer property; 
they are not trained or authorized to use physical force or weapons; 
they have job duties that merely require the pickup, transport, and de- 
livery of customer property with minimal access to customer prem- 
ises; they are minimally accountable to the Employer for the property 
involved; and they are held out to the public by the Employer as de- 
livery persons and not guards.’’ The Board noted that 
guards’ function appears to be markedly similar to that of UPS and 
Postal Service drivers who have never, to the Board's knowledge, 
been considered guards. 

Accordingly, the Board concluded that the 
barred under Section 9(b)(3) from being certified as the bargaining 
representative of these employees. 


“300 NLRB 812 (Chairman Stephens and Members Cracraft, Devaney, and Oviatt) 
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C. Appropriate Unit Issues 
1. Radio On-Air Unit 
In Perry Broadcasting,’ the Board held that the petitioned-for unit 
limited to on-air employees at the employer's radio broadcasting fa- 
8 ee SS eee ini 
eal Se See Oe ee ees studio. 


2. Merged Unit 
In West Lawrence Care Center,? the Board declined to apply its 
unit Coctrine to block an election in a single-employer unit 
with a 15-year bargaining hi because of the employer's and the 
union's failure to establish that i bargaining replaced 
single-employer until the execution of an associationwide 
less than 10 months before the filing of the + 
certification and i itions. The majority of Chai: an 
and Oviatt and Raudabaugh found that these n- 
usual factual circumstances brought the instant case within an excep- 
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3. Health Care Unit 


In St. Margaret Memorial Hospital,'* the Board denied review of 
an Acting Regional Director's Decision and Direction of Election and 
concluded that, under the standard set forth in the Board's final rule 
on collective-bargaining units in the health care industry (the Rule), 
upheld by the Supreme Court in American Hospital Assn. v. NLRB,'© 
the employer's request for review of the petitioned-for skilled mainte- 
nance unit raised no substantial issues warranting review. 

The Board adopted the Acting Regional Director's decision that the 
employer's request for review did not raise any arguments constitut- 
ing “‘extraordinary circumstances’’ under the rule justifying 2 Board 
adjudication to determine the appropriate unit. In support of its ex- 
traordinary circumstances contention, the employer cited several cases 
and urged th: the ‘‘binding’’ precedent of the United States Court 
of Appeals for the Third Circuit hold that a collective-bargaining unit 
limited to skilled maintenance employees is not an appropriate unit. 
The employer further urged that extraordinary circumstances exist 
here because of an alleged strong community of interest existing be- 
tween the skilled maintenance workers and other nonprofessional em- 
ployees. 

The Board adopted the Acting Regional Director's finding that the 
extraordinary circumstances exception is to be narrowly construed and 
that the community-of-interest factors raised by the employer were 
among those extensively considered and analyzed by the Board when 
it adopted the Rule finding that a unit of skilled maintenance employ- 
ees is separately appropriate for collective-bargaining purposes. The 
Board also adopted the Acting Regional Director’s finding that the 
Supreme Court endorsed the appropriateness of the units recognized 
by the Rule because the Rule was based on a ‘‘reasoned analysis’’ 
of the rulemaking record and on the Board’s years of experience in 
the adjudication of health care issues. 

Thus, in these circumstances, notwithstanding that legal precedent 
concerning unit determinations which are contrary to the appropriate- 
ness of the eight separate units recognized by the Rule were not ex- 
pressly overruled by the Court’s American Hospital Assn. decision, it 
cannot be concluded that the Third Circuit’s precedent compels a 
finding that extraordinary circumstances exist here warranting an ad- 
judication of the appropriateness of the petitioned-for unit. 


4. Professional Unit 


On remand from the United States Court of Appeals for the Sixth 
Circuit, the Board issued a supplemental decision in Twin City Hos- 
pital Corp.,'’ in which it analyzed two of the four statutory criteria 
for determining the professional status of laboratory employees. The 
Board reversed its earlier finding that the respondent violated Section 
8(a)(S) and (1) when it refused to bargain with a unit of professional 


'S 303 NLRB 923 (Chairman Stephens and Members Cracraft, Devaney, Oviatt, and Raudabaugh) 
'* 499 US. 606. 
'7 304 NLRB 173 (Chairman Stephens and Members Cracraft and Oviatt). 
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employees that included medical technologists and medical laboratory 
technologists, who were allegedly nonprofessional employees. 

After the parties had been afforded an opportunity to adduce addi- 
tional evidence as to the nature of the work performed by these em- 
ployees, the administrative law judge transferred the matter directly 
to the Board without making any credibility resolutions, findings of 
fact, or recommendations, and without issuing a decision under Sec- 
tion 102.45 of the Rules and 

Section 2(12) of the Act defines * ‘professional employee’ as 


(a) any employee engaged in work (i) predominantly intellectual 
and varied in character as opposed to routine mental, manual, me- 
chanical, or physi.al work; (i1) involving the consistent exercise of 
discretion and jurjzment in its performance; (iii) of such a character 
that the output produced or the result accomplished cannot be 
standardized in relation to a given period of time; (iv) requiring 
knowledge of an acvanced type in a field of science or learning 
customarily acquired by a prolonged source of specialized intellec- 
tual instruction and study in an institution of higher learning or a 
hospital, as distinguished from a general academic education or 
from an apprenticeship or from training in the performance or rou- 
tine mental, manual, or physical processes. 


After considering the entire record, the Board found that the medi- 
cal technologists and medical laboratory technologists in question in 
this case do not consistently exercise independent judgment and dis- 
cretion in the performance of their duties and that the work is not 
predominantly intellectual in character. The Board noted that the tech- 
nologists mainly perform ae Sy Se © a eae 
pursuant to requests by a physician. The technologists collect the 
samples, perform quality control work, maintain the testing machines, 
distribute the lab reports, and prepare various laboratory paperwork. 

Based on its finding that the technologists were not professionals, 
0 ee ae ees oe, aes © Se ae 

> <= unit remains unchanged, the 
estalan with respect to that unit was affirmed, however, = 
withstanding the fact that the respondent is being required to 
wi o Gals Wat cow instated euitiedl (ochadadiots Gnd quited > 
oratory technologists, classifications that were not previously part of 
the unit when the election was conducted.'*® 


D. Election Objections 


In American Nuclear Resources," a | majority of the Board 
held that the employer, which was involved in the on-site operation 
of an atomic powerplant, did not engage in objectionable conduct by 
keeping a list of employees who went to the polling location because 
it had a legitimate interest in maintaining a secure workplace. 


"* Even if all the technologists’ votes were included in the tally of votes, they would not alter the results. 
'9 300 NLRB 567 (Members Devaney and Oviatt; Chairman Stephens dissenting). 
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The election was held at the training center. The employer made 
a “‘release list’’ and as the employees left the plant to be driven by 
van to the training center a supervisor made a mark beside the ei.- 
ployees’ names. As the employees entered the training center another 
supervisor made a mark beside their names and directed them down 
the hallway to the polling place. The supervisor could not see the em- 
ployees after they entered the hallway. After entering the center the 
employees could go to the polling area, to the cafeteria upstairs, or 
leave the building. 

The general contractor requires that the employer know where the 
employees are. The employees knew that they were routinely mon- 
itored ‘‘and that listkeeping is a normal security procedure.’ The ma- 
jority of the panel, therefore, found it reasonable for the employer to 
use checklists during the election. They found that using a sign-in 
sheet “‘would have been unduly cumbersome.’’ The majority stated 
that ‘‘it is not self-evident that these employees would have tended 
to be intimidated and there is no evidence that any employee was co- 
erced by the listkeeping.”’ 

In dissent, Chairman Stephens would have found that the election 
should be set aside due to the employer's listkeeping in plain view 
of all employees arriving to vote.“’ He noted thai Board policy pro- 
hibits listkeeping by the parties at or near the polls.*' He stated that 
the listkeeping here was neither de minimis nor linked to a limited 
legitimate objective. All the voters were aware of the listkeeping, and 
the supervisor was in a position to see whether the employees 
**turned down the hallway leading’’ to the polling areas.”’ 

Further, Chairman Stephens would not recognize an exception 
based on the “‘safety-related practice of closely surveilling employ- 
ees’ activities." He pointed out that ‘‘[t}he election was not con- 
ducted in the nuclear plant, and the interest of the [general contractor] 
in keeping track of who remained in that building was served by a 
check of who boarded the van... .”’ 

Chairman Stephens also noted the usual practice was to have em- 
ployees sign a logbook when they entered the training center. He stat- 

that the employer did not show why it needed to change its prac- 
tices as signing such a book would not have taken more than a few 
seconds and thus would not have been ‘‘cumbersome.”’ 

In John 1. Haas, Inc.,?* the Board overruled Drum Lithographers,”* 
and applied the ‘‘postmark’’ rule to election objections. Under the 
Board’s holding, election objections will be considered timely if de- 
posited with a delivery service that will provide a record showing that 
the objections were tendered to the delivery service in sufficient time 
for delivery by the due date, but in no evert any later than the day 
before the due date. 


7° Chairman Stephens explicitly stated that he did “‘not reach the question on whether there would be a 
sustainable objection had the list-checking been limited to monitoring who boarded the van... .”’ 

"Citing Piggly Wiggly, 168 NLRB 792 (1967), Belk’s Department Store, 98 NLRB 280 (1952), Inter- 
national Stamping Co., 97 NLRB 921, 922-923 (1951). 

72 301 NLRB 300 (Chairman Stephens and Members Cracraft, Devaney, Oviati, and Raudabaugh). 

23287 NLRB 22 (1987). 
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In Drum Lithographers—the first case since the Board in 1986 re- 
vised its rules to construe Section 102.111(b) as requiring that elec- 
tion objections be received in the Regional Office on or before the 
due date—the Board (Member Cracraft dissenting) declined to accept 
as timely filed objections that were postmarked 2 days before the due 
date from a location 15 miles from the Regional Office. 

The assumptions underlying the majority decision in Drum Lithog- 
raphers about an objecting party’s being able to ensure delivery on 
the due date have proved ‘‘too optimistic,”’ the Board stated. 

has shown, the Board said, that an objecting party act- 
ing in good faith and with all due diligence may still find its objec- 
tions rejected under Drum Lithographers because they did not arrive 
at the Regional Office on the due date. 

The Board concluded that application of the ‘‘postmark’’ rule to 
election oma will provide a simple, fair, and effective solution 
to the 

keclalade. Section 102.111(b) of the Board Rules and Regula- 
tions will be revised to remove election objections from the docu- 
ments excluded from the *‘postmark’’ rule, the Board decided. 

By ‘“‘postmark’’ the Board included timely depositing objections 
with a delivery service that will provide a record showing that the 
objections were tendered to the delivery service in sufficient time for 
delivery by the due date, but in no event any later than the day before 
the due date. 

Member Cracraft would go further and accept documents when the 
objecting party takes every precaution necessary to ensure compliance 
with Board rules 

Because objections of Teamsters Local 760 in the instant case were 
timely filed under the ‘‘postmark’’ rule, the Board remanded the case 
to the Regional Director to process them. 

The union objections in this case were not delivered to the Re- 
gional Director by the due date that the delivery service had assured 
that delivery would take place, and the messenger service accepted 
full responsibility for the late delivery of the objections. 

In B & D Plastics,** the Board directed a second election after the 

loyer | any ~ all employees a paid day off, with no strings at- 
tached. 2 before the election, solely in connection with its admit- 
ted purpose to deliver the final message in its antiunion campaign. 

Two days before the election the employer sponsored a cookout. 
It announced that it would shut down its three-shift operation for the 
day to enable all employees to attend, but that attendance was vol- 
untary. It informed its employees that it would pay them for the day, 
regardless of whether they chose to attend the cookout. It also an- 
nounced that it would ‘‘say everything it had to say about the elec- 
tion.’” Two of the employer's top-ranking officials delivered 
antiunion speeches at the cookout. 

The majority, Chairman Stephens and Member Oviatt, found that 
employees, including those who elected not to attend the cookout and 


24302 NLRB 245 (Chairman Stephens and Member Oviatt; Member Devaney dissenting). 
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isten to the employer's speeches, received what was tantamount to 
substantial bonus for no other reason than the upcoming election, 
that employees reasonably could have viewed this conduct as in- 
to influence their voted in favor of the employer's position. 
‘Majority rejected the employer's asserted business justification, 
that the employer's contention that the shutdown and cookout 
necessary means of gathering all three shifts of employees to- 
incorrectly assumed that the employer's desire to address the 
en masse at the end of its campaign without asking any 
come to the plant outside their shifts must be accommo- 
without regard to the forseeable effect of the conduct on em- 
ployees’ free choice. The majority found that the grant of such a ben- 
efit in these circumstances constituted objectionable conduct and war- 
ranted that the election results be overturned and a second election 
conducted. 

Member Devaney, dissenting, noted that the employer had held 
cookouts for its employees some three times in the previous 5 


rte 


, 
i 
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with its past practice, he found that the employer's using the occasion 
of the cookout as a forum to end its antiunion campaign did not alter 
the nature of the cookout so as to make it an impermissible benefit. 

In Phillips Chrysler Plymouth,?> a panel majority of the Board re- 
versed a Regional Director's decision and held that laboratory condi- 


75 minutes before the scheduled election. When the employer's presi- 
dent asked the organizers to wait in the reception area until the 
preelection conference, the organizers initiated a ‘‘shouting match’’ 
and refused the employer's request that they leave. The police were 
called and spoke to the organizers who remained in the shop area. 
This incident occurred in the presence of unit ee. 

To determine whether the union organizers’ destroyed the 
laboratory conditions of the election the majority analyzed whether 
the conduct ‘“‘reasonably tend[ed] to interfere with the ees’ 
free and uncoerced choice in the election.’’ Baja’s Place.** In doing 
so, the majority considered, inter alia: the severity of the misconduct 
and whether it was likely to cause fear among employees in the bar- 
gaining unit; the number of unit employees subjected to the mis- 
conduct; the proximity of the misconduct to the election date; the ex- 
tent the misconduct was disseminated among unit employees, the de- 
gree of persistence of the misconduct in the minds of unit employees; 
and the closeness of the final vote. Avis Rent-A-Car System.”’ 

Applying these factors, the majority found that the incident de- 
stroyed the laboratory conditions of the election.** Thus, the incident 


2° 304 NLRB 16 (Members Oviatt and Raudabaugh. Member Devaney dissenting). 

7* 268 NLRB 868 (1984). 

77280 NLRB S80, 58! (1986). 

* Great Atlantic & Pacific Tea Co. 120 NLRB 765 (1958), Kennicon Bros, 284 NLRB 1125 (1987), 
John M. Horn Lumber Co. v. NLRB, 859 F.2d 1242 (6th Cir. 1988). 
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continued for some time in an employee work area, in the presence 
of unit employees. The organizers, who had no nght 
there,? *‘repeatedly and belligerently’’ refused the employer 
dent's requests to leave. The majority further found that if 
dent was not witnessed by all unit employees i must quickly ha 
been made known to them. Moreover, the majority conc 
effect of “‘This direct challenge to the employer's assertion of i 
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hi 
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property rights could not have been lost on the employees as they 
began to vote 75 minutes later.’ ‘““The message undoubtedly con- 
veyed to employees . . . was that the employer was to pro- 
tect its own legal rights in a confrontation with the Union.’ The inci- 


dent was especially significant to the majority because a shift of one 
vote could have changed the outcome of this election. 

Member Devaney, dissenting, found that the union organizers’ con- 
duct did not interfere with employee free choice. Specifically, Mem- 


in Poplar Living Center the Board held that a union's picketing 


required notices in compliance with Section 8(g) did not amount to 
grounds for setting aside an election at another employer facility. 
ike Secon 8). Section 8) deals ony withthe terms ol 


health care institutions. But it is only those unfair labor practices 

which pose ‘‘a threat of restraint and coercion of 

can logically serve as a ground for setting aside an 

the Board concluded, the employer had So ban 

the labor organization's publicizing of its ventide picketing to the 

———— ee or coerce’’ them or any 
other employees. 


i 


7° NLRB v. Babcock & Wilcox Co., 351 US. 105 (1956). 
*° 300 NLRB 888 (Chairman Stephens and Members Devaney and Oviatt) 
™ Holt Bros., 146 NLRB 383 (1964). 
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E. Voter Eligibility 


Box Co.,*? a panel majority of the Board held that 
three employees laid off prior to the payroll eligibility period and re- 
the election did noi have a reasonable expecta- 
payroll eligibility period and, therefore, were 
not eligible to vote in the election. 

Chairman Stephens and Members Oviatt and Raudabaugh found 
that the reasonable expectation of recall of laid-off employees must 
be determined as of the payroll eligibility period which, they noted, 
was consistent with the Board's longstanding requirement that em- 


ployees must be employed both during the payroll eligibility period 


would prevent an employer from manipulating facts relating to the 
likelihood of recall between the eligibility and the election dates. The 
majority noted that the subsequent recall of laid-off employees prior 
to, or soon after, the election does not in and of itself re-jwire the con- 
the be regarded at all times as temporary. 
majority concluded that the evidence established that the three 
employees had no reasonable expectation of recall as of the 
; relying on testimony that the employer's oper- 
absence of evidence that the employer in- 
the faci acility or purchase a new facility; the inability 
er’s other facilities to absorb more labor; the unavail- 
; that the had only added 
machine by the time of the hearing: absence of any em- 


garding recalling laid-off employees; the lack of infor- 
to employees regarding when they might be expected 
i: bs ch aad Ealieeee Wittoaiite enutarle GA ely tn te 
called already because of attrition. 

‘Member Cracraft, dissenting, would have found that the employees 
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and would find, following Syivania Electric Products> that laid-off 


cen. Gen ah Gaal @ von. Member Cracraft would not 
apply the reasonable expectancy of recall test where employees are 
recalled prior to the election, and she believes that reasonable expect- 
ancy of recall should be determined as of the date of the layoffs. 
Member Devaney, dissenting, would have found that the three em- 
ployees laid off prior to the payroll eligibility period and recalled 
prior to the election to substantially equivalent positions are eligible 
to vote in an election. Member Devaney also would follow Sylvania 


“302 NLRB 67 (Chairman Stephens and Members Oviatt and Raudabaugh, Members Cracrafi and 
Devaney dissenting) 
91 NLRB 296 (1950). 
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Electric Products, and agreed with Member Cracraft that the reason- 
able expectation of recall test is inapplicable. 
In S. K. Whitty & Co.,** the Board revised the Daniel Construction 
Co.** eligibility formula for elections involving construction employ- 
ers who engage in project-by-project hiring by including the factor of 
recurrent employment or a single period or at least 90 days of em- 
ployment. Thus, the Board held that it would find eligible all unit em- 
ployees * ‘(1) who have been employed for at least two periods of em- 
ployment cumulatively amounting to 30 days or more in the 12- 
month period immediately preceding the eligibility date, or (2) who 
some ee = Se Saaeee Meee Se ae ee © 
least periods of employment cumulatively amounting to 45 days 
or more in the 24-month period immediately preceding eligibility 
date, or (3) who have had one period of employment of 90 days or 
12-month period immediately preceding the eligibility 


majority of Chairman Stephens and Members Oviatt and 
observed that “‘[t}he central purpose of the Board in de- 
vising the Daniel Construction formula was to identify individuals 
who formed a core group of employees to whom the employer was 
likely to turn on a fairly rc basis or who otherwise had a reason- 
able expectation of with the er.’ While con- 
tinuing to endorse the purposes of the Daniel Construction formula, 
eer uae cee oon eee a ee 
because it was “‘somewhat over inclusive.’’ The majority, fore 
added a recurrency factor and held that unless an employee had been 
recalled to work on at least two occasions over a |- =k oan 
the employee had no reasonable expectation of continued a 
and thus a sufficient interest in the employer's 
employment to warrant inclusion in the voting group. ae 
further held, pp top Ay ise, that in the absence of recurrent 
mp me BP of employment of at least 90 days in the 
gic date wast pen fie dion 


which had been applied successfully by the Board for 30 years. 

The dissenting members believed that a likely impact of the major- 
ganization to employees of large contractors that operate a 
projects during the course of a year.”’ atc oo my - hy 
requirement of a single period of employment of at least 90 days, 


304 NLRB 776 (Chairman Stephens and Members Oviatt and Raudsbaugh: Members Cracraft and 


Devaney dissenting 
** 133 NLRB 264 (1961), as modified in 1*7 NLRB 1078, 108) (1967). Under that formula, all unit em- 
ployees were eligible if they had been employed for a total of 30 days or more within the 12-month period 
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they said the likely nay of the requirement would be ‘‘to limit 
meaningtul organization to employees who work on large projects or 
who belong to a craft that works for the duration of a project.” 


F. Recognition Bar Rule 


In King Manor Care Center,*® the Board held that where there are 
simultaneous union campaigns, an employer's recognition of one 
union does not bar the petition filed by the unrecognized union. 

The majority of Chairman Stephens and Members Oviatt and 

denied the joint loyers’ motion for reconsideration of 

- Board's denial of review of the Regional Director's finding that 

ition of one union by the joint employer did not bar the 

peition iled by a competing, unrecognized union. The joint employer 

recognized an intervening union as the representative of two sep- 

arate units of employees. Prior to that recognition, another union 

began organizing employees of the joint employers, and secured au- 

thorization cards prior to the joint employers’ recognition of the otner 
union. 

Relying on Rollins Transportation System,*’ the Board majority 
concluded that since the petitioning umion had been actively involved 
in organizing employees at the joint employer’ facility prior to time 
of recognition of the other union, the recogrit.on did not act as a bar 
to the petition, and the loyees should be entitled freely to choose 
their representative ration a Board election. In agreeing with the 
majority, Member Raudabaugh noted that there was simultaneous or- 
ganizing by both unions, that the petition was filed only 4 days 
after one of the joint employers extended recognition to the other 
union. Member Raudabaugh did not pass on whether he would reach 
the same result where a longer period elapsed between recognition 

Member Cracraft dissented, citing her dissent in Rollins Transpor- 
tation System. In his separate dissent, Member Devaney, for the rea- 
sons stated by Member Cracraft in her dissent in Rollins, would find 
that the joint employers’ lawful, good-faith recognition of the inter- 
vening union resolved any question concerning representation, and 
thus barred the rival's petition for a reasonable period of time. Mem- 
ber Devaney believed that the operative event in determining the ex- 
istence of a recognition bar should be the filing of the petition, not 
the start of the organizing campaign. 


G. Contract Bar Rule 


The issue in Comtel Systems Technology™ arose after a collective- 
bargaining agreement was executed by a union and a construction in- 


303 NLRB 19 (Chairman Stephens and Members Oviatt and Raudsbaugh: Members Cracraft and 
Devaney disserting) 

"296 NLRB 793 (1989) 

“305 NLRB 287 (Chairman Stephens and Members Oviatt and Raudahaugh. Member Devaney divsent. 
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dustry multiemployer association; that contract execution followed the 
association’s grant of the union’s request for recognition as the 9(a) 
representative of the unit employees. The issue was whether the mul- 
tiemployer agreement would bar an RM petition filed by an individ- 
ual employer-member of the association for an election among its em- 
ployees if the evidence did not show that a majority of the employ- 
er’s unit employees supported the union at the time 9(a) recognition 
was granted by the association. 

The Board, applying its contract bar doctrine in light of its decision 
in John Deklewa & Sons,” held that the multiemployer agreement 
would not bar the election. Reversing the Regional Director, it ac- 
cordingly ordered that the RM petition filed by employer Comtel be 
reinstated. 


The Board assumed without deciding that the association had 
formed a 9(a) bargaining relationship with the union on the basis of 
the union's claim that it possessed authorization cards from a majority 
of the employees in the multiemployer unit. The Board acknowledged 
that prior to the issuance of Deklewa some case law indicated that 
if a construction industry employer joined a multiemployer associa- 
tion and adopted the association's 9(a) union agreement, that employ- 
er’s employees would be ‘‘merged into [the] multi-employer unit. . . 
without regard to whether a majority of that employer's employees 

the union at the time the employer joined... .""” The 
Board noted, however, that in Deklewa, it had overruled those cases, 


stating that “‘the employees of a single employer cannot be precluded 


found it reasonable to apply that rule to employers who joined the 
association shortly before initial recognition was granted, as well as 
to employers who joined after the association's formation, so long as 
the question concerning the existence of majority support for the 
union was raised within a reasonable time after recognition was grant- 
ed. 

Applying tts legal standard to the record in the case, the Board 
noted that Comtel filed its petition approximately 5-1/2 months after 
the association had granted recognition and that the evidence indi- 
cated that no more than three out of Comtel’s six unit employees sup- 
ported the union when recognition was granted. The Board concluded, 
therefore, that ‘‘when Comtel filed its RM petition, it was doing so 
as an employer bound by an 8(f) agreement filing for an election in 
an appropriate single-employer unit."’ Because, under Deklewa, an 
8(f) agreement would not bar an election petition, and an RM petition 
could be processed without the necessity of showing ‘‘objective con- 


"282 NLRB 1175S, 1379, 1985 (1987) 

“Citing Amado Electr, 2% NLRB 37 fn i (1978), Authorized Aw Condinomng Co. 2% NLRB 14 
fn. 2 (1978) 

*' Deklewa, supra at 1985 fn. 42 
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sideration’’ for believing that the union lacked a maijority,** it was 
appropriate to process the petition in this case. 

Member Devaney dissented, finding that the overruling of the 
merger doctrine was irrelevant because it concerned the addition of 


to rules concerning voluntary recognition, unions would “‘have less 
favored status with respect to those outside the construction indus- 
try.""** The majority responded that its disposition of the case was 
not inconsistent with the law applicable to cases outside the construc- 
tion industry because, in such cases, a collective-bargaining agree 
ment based on voluntary recogniti 

8(a)(2) charge filed within é wand months of the agreement's execution if 
a majority of the individual employer's employees had not manifested 
support for the union at the time of i:ecognition.“* 


“14. = 1385 

“Quoting Deklewa, supra at 1987 fn. 53 

“Citing Mohawk Business Machines Corp. 116 NLRB 248 (1956). and Alion-Wood River Building Trades 
Council (Kapp-E vans Construction), 144 NLRB 260 (1963) 
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restrain, or coerce”’ caiiagems ta Oo taal Ot Gar Gade on ae 


anteed by Section 7 to engage in or refrain from in collec 
tive-bargaining and self-organizational activities. Violations of this 
Spee ef conduct apecllically tdoutiaed te 5 of any of the 


indapentetiiy tents @ Weeatoes wath motain, or sotieo ngiapens ta 


1. Reporting *‘Abusive Treatment”’ 


In Arcata Graphics,' a majority of the Board granted the 
General Counsel's Motion Summary Judgment and wee Ne 
on the undisputed facts, that the employer violated 
when it distributed a letter to its employees advising 
to management if they were ‘‘threatened or subjected to to abusive 
ment to sign a union authorization card.”’ 


i 


' 304 NLRB $4) (Charman Stephens and Member Cracraft, Member Oviatt dissenting) 
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The majority found that * ‘the Respondent's request to report ‘“abu- 
sive treatment’ cone 7e Wenpetee Sy stun exepens S0 Sp Sunes 


complaints 
employer's request to report *‘abusive treatment by union 
las cena 15 eel ‘with a view to the pragmatics of maintain- 
ing order and plant discipline in the course of a union campaign.’’* 


2. Threat of Job Loss and Loss of Benefits 
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had a coercive tendency that violated Section 8(a)(1). ile noting 
that an employer is no doubt privileged to explain that it had a right 


* Liberty House Nursing Homes, 245 NLRB 1194, 1197 (1979) 

* Sunbeam Corp.. 287 NLRB 996, 997 (1988) 

“Liberty House, wapra aw 1197. 

* 302 NLRB 275 (Charman Stephens and Members Cracraft, Oviatt. and Raudabaugh. Member Devaney 


dissenting) 
* 17) NLRB 1966 (1088) 
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The charging party was discharged and thereafter filed a grievance 
concerning vacation pay allegedly owed to him. The employer offered 
to settle the grievance if he would sign a release which provided that 
he would ‘‘release and forever discharge’’ the employer and the 
union “‘from any and all grievances, complaints, charges and/or 
claims of any kind which are now pending or which could be filed 
in the future relating to or arising out of my total employment and 
my termination with [the employer].’’ The charging paviy refused to 
sign the release and filed unfair labor practice charges. 

The majority viewed the release in the context of the parties’ 
‘‘lengthy dispute’’ commencing with the charging party's discharge 
and including his vacation pay claim and concluded that the phrase 
‘*total employment’ limited the filing of charges only to his past em- 
ployment with the employer through to his discharge. The panel ma- 
jority observed that it ‘“‘would not be reasonable to conclude that the 
parties . . . intended to compromise tlic rights and obligations that 
would grow out of any future employment re!ationship, the possibility 
of which is wholiy speculative.’” The majority accordingly concluded 
that the employer did not violate the Board's established rule that a 
release may not prohibit the filing of charges regarding future labor 
disputes. 

In dissent, Member Ovia*t would have found the release to be un- 
lawful. He viewed the phrase “‘total employment’’ as unambiguously 
precluding any claims arising not only out of the charging party’s em- 
ployment prior to his termination, but also any claims arising out of 


any future employment with the employer. The dissent further ob- 
served that any ambiguity in the release should be attributed to the 
party who unilaterally drafted the release, i.e., the employer. 


4. Suspending Employee Evaluations 


In Retlaw Broadcasting Co.,'' a panel majority held that an em- 
ployer did not violate Section 8(a)(1) by suspending annual employee 
evaluations after a union had filed a representation petition. 

While affirming the rule that during an election campaign an em- 
ployer is required to proceed with expected wage or benefit adjust- 
ments, the Board held that the facts of this case fell squarely within 
the narrow exception carved out by the Uarco'?-Atlantic Forest 
Products'* line of cases. The exception states that an ‘“‘employer may 
postpone such a wage increase or benefit adjustment so long as it 
‘[makes] clear’ to employees that the adjustment would occur whether 
or not they select a union, and that the ‘sole purpose’ of the adjust- 
ment’s postponement is to avoid the appearance of influencing the 
election's outcome.’*'* 

In Retlaw, the employer annually evaluated its employees’ perform- 
ance as a basis for granting wage increases. It suspended this policy 
after the union filed a representation petition. The employer represent- 


'' 302 NLRB 381 (Members Oviatt and Devaney; Chairman Stephens dissenting) 
'? Varco, Inc., 169 NLRB 1153 (1968). 

'* Atlantic Forest Products, 282 NLRB 855 (1987). 

“Id. at 858, quoting Uarco, 169 NLRB at 1154. 
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ative discussed with the employees the reasor for the suspension on 
six occasions, five of which occurred before the election. The rep- 
resentatives stressed that they were suspending the evaluations in 
order to avoid the possibi!ity that the evaluations would be construed 
as a bribe to encourage the employees not to vote for the union. The 
employees were assured that the results of the election would not af- 
fect the continuance of the evaluation process. 

After uie union won the election, the employer filed objections 
which were overruled by the Regional Director and she certified the 
union. The employer filed a request for review of the Regional Direc- 
tor’s decision and certification with the Board. The employer contin- 
ued to suspend the evaluation process while its request for review of 
the Regional Director's decision and certification was pending before 
the Board. Before the Board ruled on the employer's request for re- 
view, the union filed a charge alleging that the suspension violated 
Section 8(a)(1). The General Counsel issued a complaint. The admin- 
istrative law judge agreed, finding that the employer had violated 
Section 8(a)(1) by suspending the annual evaluations after the union 
had filed a representation petition. 

The Board reversed the judge and found that the employer did not 
violate Section 8(a)(1). It reasoned that the employer had *‘made no 
attempt to capitalize on the suspension of the evaluations to discour- 
age employees’ union activity."” There was no indication that the sus- 
pension was in retaliation for employee union support. Rather, the 
employer emphasized that the evaluations would be reinstated when 
it was legal to do so. The Board found that the issuance of a com- 
plaint did not remove the predicate for the exception. Had the em- 
ployer reinstated the evaluation after the issuance of the complaint, 
it still would have been exposed to critical period scrutiny in the rep- 
resentation proceeding. Thus, the Board concluded that the employ- 
er’s conduct was consistent with conduct found lawful under the 
Uarco-F orest Line Products line of cases. 

In dissent, Chairman Stephens would have held that the employer's 
conduct did violate Section 8(a)(1) after the Regional Director issued 
the complaint. According to the Chairman, the employer's rationale 
for the exception ceased to exist after the complaint issued. The ex- 
ception was designed to allow an employer to avoid committing an 
unfair labor practice when it confers benefits shortly before an elec- 
tion. But once the Regional Director issued the complaint alleging 
that the employer unlawfully was withholding evaluations the predi- 
cate for the exception no longer existed because the employer was 
no longer in danger of violating the Act by resuming the evaluation 


process. 

The Chairman believed it unlikely that the Regional Director ‘*hav- 
ing issued a complaint alleging that the [employer] had unlawfully 
suspended annual evaluations and wage increases, then would have 
fuund merit in a contention that the [employer] interfered with the 
election by reinstating those evaluations and wage increases.’’ (Em- 
phasis added.) Thus, the employer's refusal to reinstate the evaluation 
policy was a bad-faith effort to foster antiunion sentiments by ‘‘tacitly 
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blaming the Union and the union organizing effort for the employees 
not being evaluated and receiving raises according to the Respond- 
ent’s established practice.”’ 


5. Weingarten Rights 


In Safeway Stores,'° the Board adopted the administrative law 
judge’s findings that the employer violaced Section 8(a)(3) and (1) by 
suspending and discharging an employee because he asserted his 
Weingarten'® rights to have the presence of a union representative 
during an investigatory interview in which he was directed to take a 
drug test. 

Employee Hawkins was a truckdriver for the employer with a his- 
tory of chronic absenteeism. As a result of a union-negotiated settle- 
ment agreement, he was reinstated after being discharged for exces- 
sive absenteeism and a drug problem. Further, although the settlement 
agreement required him to complete a drug/alcohol rehabilitation pro- 
gram and subjected him to termination if he acquired one unexcused 
absence within a 6-month period, it did not require that he subject 
to random drug testing by the employer. 

A couple of months later after the settlkement agreement, the em- 
ployer had an occasion to meet with Hawkins to question him about 
a recent absence. Hawkins was called into a meeting with the safety 
supervisor and the truckdriver supervisor and asked to take a drug test 
because of his absenteeism. Hawkins explained that his absences were 
because of chronic kidney problems which the employer knew about 
from the settlement discussions. However, it chose to ignore Haw- 
kins’ explanation and insisted that he submit to a drug test. 

At this point, Hawkins requested representation by his union busi- 
ness agent who was familiar with the settlement agreement which 
precluded any random drug testing. The supervisors refused Hawkins’ 
request as well as his subsequent request for a union steward. Haw- 
kins was suspended when he refused to participate any further in the 
meeting without union representation. Subsequently, Hawkins was 
discharged allegedly for an unexcused absence in violation of the set- 
tlement agreement. 

The judge found that it was the employer’s labor relations policy 
to provide union representation to its employees during investigatory 
interviews and that, contrary to the employer, this interview was in- 
vestigatory in nature because Hawkins had every reason to fear that 
the interview and the drug test could result in disciplinary action 
given —_! recent reinstatement and the terms of the settlement agree- 
ment. The jv dge applied the principles set forth in NLRB vy. 
Weingarten,’ and found that Hawkins’ request for representation by 
the union was an exercise of his statutory rights under Section 7 of 
the Act and that the employer was obligated to respect his request 
even if it meant delaying the interview or if a steward was available, 


'* 303 NLRB 989 (Chairman Stephens and Members Devaney and Raudabaugh). 
'* NLRB v. J. Weingarten, 420 U.S. 251 (1975). 
1” Tid. 
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providing Hawkins with a steward before proceeding with the inter- 
view. 

Thus, the judge further found that the General Counsel had made 
a prima facie case and that the employer had failed to establish that 
it would have discharged Hawkins for legitimate reasons absent his 
protected conduct.'* Therefore, the judge found that the suspension 
for refusing to participate in an investigatory interview conducted in 
derogation of Hawkins’ Section 7 right to refuse to participate in that 
interview without union representation also violated Section 8(a)(1). 
Accordingly, he concluded that the employer had violated Section 
8(a)(1) by suspending and discharging Hawkins for refusing to par- 
ticipate in an interview conducted in derogation of his Section 7 nght 
tc a representative at the interview. 

In its exceptions, the employer argued that the suspension was not 
unlawful because it had made the decision to suspend Hawkins for 
failure to take the drug test before he asserted his Weingarten rights. 
The Board rejected the employer's argument noting that the drug test 
was part of the inquiry into Hawkins’ absenteeism and the employer's 
disregard of his requests for union assistance and suspension for not 
taking the drug test was, in effect, penalizing Hawkins for claiming 
Weingarten rights with respect to the larger controversy. Therefore, 
based on these circumstances, the Board concluded that ‘‘the suspen- 
sion cannot be divorced from Hawkins’ assertion of Weingarten 
rights, and it is unlawful just as is the discharge.”’ 

The employer, relying on Taracorp, Inc.,'* also contended that the 
judge’s reinstatement remedy was inappropriate. The Board also re- 
jected this contention. In doing so, the Board distinguished Taracorp 
from the instant matter. In Taracorp, an employee was discharged for 
misconduct unrelated to protected activity and the investigatory inter- 
view had violated the employee's Weingarten rights. 

The Board reversed the judge's reinstatement remedy because there 
was no nexus between the unfair labor practice (denial of representa- 
tion at the interview) and the reason for the discharge (the employee's 
earlier misconduct).2° Whereas, here, the employer's reasons for the 
discharge were pretextual and the real reason was that Hawkins re- 
fused to participate in an investigatory interview without the assist- 
ance of a union steward. The Board concluded that ‘‘[t}he nexus be- 
tween the statutory right and the discharge [was] clear. The reinstate- 
ment and backpay order remedies the suspension and discharge.’’*! 


6. Protected Activity 


The issue addressed by the Board in Southern Services** is ‘‘the 
appropriate legal standard to be applied when employees who regu- 
larly and exclusively work on the premises of an employer other than 
their own distributed union literature to fellow employees at the 


'* Wright Line, 251 NLRB 1083 (1980); NLRB v. Transportation Management Corp., 462 U.S. 39) (1983). 
‘9273 NLRB 221 (1984) 

21d. at 223 

71303 NLRB 989. 

22.300 NLRB 1154 (Chairman Stephens and Member Cracraft; Member Oviatt concurring) 


62 Fifty-Sixth Annual Report of the National Labor Relations Board 


worksite at a time when they are on the property pursuant to their 
employment relationship.’ Contrary to the administrative law judge, 
the Board found that the proper standard is that set forth in Republic 
Aviation v. NLRB.** 

Coca Cola Company (Coke) has an office in a complex of build- 
ings surrounded by a fence where Southern Services, Inc. (SSI), a 
subcontractor to Coke, re y performs janitorial work. The SSI 
employees work exclusively at the Coke ee. | Coke maintains a 
no-solicitation/no-distribution policy with respect to nonemployees at 
the complex. The Board found that Coke and SSI violated Section 
8(aX(1) by mg | to allow an SSI employee to distribute union lit- 
erature to fellow SSI employees in nonworking areas of Coke prop- 
erty during nonworking time. 

Chairman Stephens and Member Cracraft in the majority opinion 
stressed the disturction between Republic Aviation, supra, which gov- 
ems solicitation and distribution by employees y on company 
property pursuant to the employment re and Babcock & 
Wilcox,** in which nonemployee organizers ne to enter an em- 
ployer’s property to distribute union literature. The SSI employees did 
not trespass on Coke's property but wre reporting to work pursuant 
to their employment relationship. Thus, the proper standard was that 
enunciated in Fay sat Aviation, supra. 

a why epublic Aviation standard, the Board majority found 

and SSI viola violated Section 8(a)(1) by refusing to allow SSI 
employee Patricia Copeland to distribute union leaflets, noting that 
**the have not shown that the SSI employees’ distribu- 
tion of union literature to fellow SSI employees during nonworking 
time in nonworking areas of the Coke worksite would interfere with 
maintaining ion or discipline at the Coke worksite.”’ 

Member Oviatt, in a concurring opinion, agreed that the ers 
violated Section 8(a)(1) by —. SSI employee Copeland 
distributing the union leaflets. Because of the particular circumstances 
of this case, including the fact that Copeland was employed by SSI 
only for the Coca uarters job and had no other workplace 
where she could reach her fellow SSI employees, Member Oviatt was 
willing to y the Republic Aviation standard. However, he noted 
that he would be cautious about extending Republic Aviation to other 
situations involving union solicitation or distribution of union lit- 
erature by a subcontractor’s employees. 


B. Employer Discrimination Against Employees 


1. Discriminatory Discharge 


a. Paid Union Organizers 


In Escada (USA), Inc.,* a 1 majority adopted the judge's find- 
ing that the employer violated Section 8(a)(3) by discharging an em- 
29324 U.S. 793 (1945). 


2* 951 U.S. 105 (1956). 
2° 304 NLRB 845 (Chairman Stephens and Members Cracrafi and Devaney, Member Oviatt dissenting) 


and obtained signed authorization cards from a majority of them. 

knew of the employee's union activities. The day after 

and several coworkers attended a union meeting, the 

discharged the employee purportedly for harassing employ- 
ing. 


union, was not an “‘employee’’ under Section 2(3) entitled to the 
Act's . Relying on Oak Apparel*® and H. B. Zachry Co.,”’ 
the j found that the paid union organizer intem w 
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Member Oviatt, dissenting, would reverse the judge and dismiss the 
8(aX(3) allegation. Member Oviatt would overrule Oak Apparel and 
its progeny and, for the reasons stated by the Fourth Circuit in H. B. 


7* 218 NLRB 701 (1975) 

7” 289 NLRB 838 (1/988) 

"HB. Zachry \. .LRB, 886 F 2d 70 (4th Cir, 1989) 

2° 40) NLRB 245 (Chairman Stephens and Members Cracraft and Devaney) 
292 NLRB 172, 180 (1988) 


64 Fifty-Sixth Annual Report of the National Labor Relations Board 


offered employers under NLRB v. Babcock & 
ibit unions from entering their premises for organiz- 
ineffective if the employer is required to let the 
discriminatee organize on its property because he had obtained en- 
trance as an * ‘ie 
In Willmar Electric Service? the Board held that the employer 


ysis denying enforce- 


' . B. Co. v. NLRB,° and de- 

adhere to the Board's holding in that case “‘that individuals 
id union organizers while applying for a job are 
employees who cannot be discriminatorily de- 

simply on the basis of that union activity or sta- 


working for 

at the same time and during the same work- 

i ore, it f this case factually distinguishable from 

Zachry on points critical to the court's analysis because the instant 

application did not raise the same concerns about divided employment 

loyalties and interests as were present there. Given the employer's 

manifestation of an antiunion hiring policy by its unlawful refusal to 

hire another icant and by several unlawful statements, the Board 

affirmed the inistrative law judge's finding that the employer's 
refusal to hire the union organizer was unlawfully motivated. 


b. Visiting NLRB Office 


In BMC America,** the Board majority reversed an administrative 
law judge and held that the respondent violated Section 8(a)(4) by 
di . for leaving work to go to the Board's Re- 
gional Office for work-related information. 

In February 1988, BMC America agreed to purchase BMC Prod- 
ucts. The closing date was March 11, 1988. The Chemical Workers 
represented B Products’ . The collective-bargaining 
agreement ran until May 31, 1990. BMC America advised the union 


"951 U.S. 105, 110 (1956) 

“303 NLRB 245 (Chairman Stephens and Members Cracraft and Devaney) 

** 886 F.2d 70 (4th Cir. 1989), enf denied 289 NLRB 858 (1988) 

“#104 NLRB %62 (Members Cracraft and Devaney, Chairman Stephens dissenting) 
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that it would not assume the collective-bargaining agreement. The 
union then negotiated a new contract with BMC America. 

On March 10, 1988, the union and BMC Products informed em- 
ployees about the sale and that the closing would be the next day, 
and advised those interested in employment to fill out applications the 
next day. The union discussed the new contract with the employees. 
Employee Alejandres complained about the short notice and about a 
en See © Se ee Onna. See Se Se VERS gp te Se 

to determine whether the company was *‘in the 
right,”’ the union agent replied, ‘*‘Do what you want." 
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found that BMC Products acted pursuant to company 
providing for discharge for failing to do assigned work. He also 
employees refused to tell Rosenia the nature of their 
, and the judge implied that this failure to discuss their 
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The Board majority concluded that BMC Products violated Section 


8(a)(4) by discharging the eight who left work with the 
mudind@neata 


290 NLRB 1036 (1988) 
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Chairsaan Stephens, in dissent, would have found that the employ- 
ees had not shown a real need to go to the Board office at the par- 
time they went. He stated that the “‘real need"’ factor related 
functional requirements of agency proceedings (such as the 
attend a Board hearing as a witness), not to any emotional 

for advice. He would have also found that, bs 

were going to the Board and refusing to answer 

ia” jon, they did not demonstrate to 
management a need to go to the Board at the time of their request. 


2. Striker Reinstatement Rights 


acancies in substantially equivalent jobs, but not to any 
which a former striker is or may be qualified to perform. 
. the Board reversed the administrative law judge and 
the employer did not violate Section 8(a)(3) by failing to 
economic strikers reinstatement to poststrike entry 

id less money and required less skill than their 


fication to perform the job will not suffice. 
The Board found that cases relied on by the General Counsel did 


ivalent job vacancies for which they are 
qualified. In addition, the found that its holding confirms coex- 
tensive employer and employee obligations. Because economic strik- 
ers have no obligation under Board precedent to accept offers of rein- 
statement to positions which are not the same or substantially equiv | 
lent to their prestrike positions, it would be anomalous to im," on 
—- a statutory obligation to make reinstatement offe.. 

have no concomitant obligation to accept. 


“304 NLRB 1076 (Charman Stephens and Members Devaney and R audabaugh) 
589 U.S. 375 (1967) 
"171 NLRB 1566 (1968) 
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Reviewing the principles governing successorship stated by the Su- 
preme Court in Fall River Dyeing Corp. v. NLRB,* the Board re- 
versed. Noting that the essential inquiry concerning substantial con- 
tinuity between the predecessor and the alleged successor was wheth- 
er the employees retained by the putative successor would under- 
standably view their job situations as essentially unaltered, it found 
that the job situation of the former Bastian employees who were re- 
tained by the respondent was not so altered that it would have 
changed their attitudes about union representation. Rather, based on 
the judge's findings that virtually all the respondent's employees were 
former Bastian employees and were performing the same work on the 
same machinery under the same supervisors as before, the Board ob- 
served that it was striking how little the employees’ job situation had 
changed. 

Contrary to the judge, the Board found that the 16-month hiatus 
and Bastian’s bankruptcy did not compel a finding of lack of continu- 
ity. It noted that nothing about the hiatus or bankruptcy indicated that 
the employees, once rehired, would no longer desire union representa- 
tion and that, once the plant reopened and the employees were put 
back to work, they found their job situations basically the same as 
before.*° 

The Board further observed that the facts were quite analogous to 
those in Fall River Dyeing, in which the Supreme Court upheld a 
successorship finding despite a 7-month hiatus between the prede- 
cessor’s demise and the successor’s startup. Consequently, it con- 
cluded that the respondent's refusal to recognize the union violated 
Section 8(a)(5) and (1). 


2. Mandatory Bargaining Subject 


In American Electric Power Co.,°' the Board majority found that 
the respondents violated Section 8(a)(5) and (1) by unilaterally issu- 
ing a corporate code of ethics and a revised corporate code of ethics 
without first giving the unions notice and an opportunity to bargain. 

The majority applied the Board’s decision in Peerless Publica- 
tions,°? which set forth a limited exception to the general rule that 
an employer must bargain about mandatory subjects. Pursuant to 
Peerless Publications, in order to overcome the initial presumption of 
mandatory bargainability, the subject matter sought to be addressed 
by the employer must go to the “‘protection of the core purposes of 
the enterprise.’’ When that is the case, the rule on its face must be 
(1) narrowly tailored in terms of substance, to meet with particularity 
only the employer's legitimate and necessary objectives, without 
being overly broad, vague, or ambiguous; and (2) appropriately lim- 


482 U.S. 27 (1987) 

“Contrary to the judge. the Board found that there was continued union representation during the hiatus 
in plant operation. 

*' 302 NLRB 1021 (Members Cracraft, Devaney, and Oviatt, Chairman Stephens concurring) 

*? 283 NLRB 334 (1987), on remand from the D.C. Circuit sub nom. Newspaper Guild Local 10 v. NLRB. 
636 F.2d 550 (1980) 
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ited in its applicability to affected employees to accomplish the nec- 
essarily limited objectives. 

The majority found as a threshold matter that the provisions of the 
codes constituted terms and conditions of employment. Applying the 
first part of the Peerless Publications analysis, the majority found, 
however, that the respondents failed to demonstrate as a matter of 
proof that *‘integrity’"—the subject niatter of the codes—was nec- 
essary for the protection of the core purposes of the respondents’ en- 
pene ae ame yw tion and transmission of electricity. Specifically, 

the majority found that the code was mainly a compilation of pre- 
existing Company documents rather that a response targeted to spe- 
cific governmental regulations governing the production of electricity. 
The respondents, according to the majority, also did not demonstrate 
why the nature of their Government regulations required that all of 
the many categories of the unit employees be subject to the codes’ 
provisions. 

The majority next found t.at even if the respondents had overcome 
the initial presumption of mandatory bargainability, the provisions of 
the codes were deficient in other respects under Peerless Publications 
because they suffered variously from vagueness, ambiguity, and 
overbreadth, and were not appropriately limited to affected employ- 
ees. The majority ordered that the codes be rescinded in their entirety. 

In his concurring opinion, Chairman Stephens expressed his view 
that the Board's decision in Peerless Publications *‘reflected the spe- 
cial nature of the employer involved there—-a newspaper—and that its 
rationale is not well suited to determining mandatory subjects of bar- 
gaining in other industries.”’ In particular, he expressed discomfort 
“with such concepts as ‘overbreadth’ and ‘vagueness,’ which make 
it appear as if we are trying to determine whether an employer's rules 
would pass muster under the first amendment.”’ Rather, Chairman 
Stephens inc.cated that he would treat codes of ethics no differently 
from other rules of ccuduct which are presumptively mandatory sub- 
jects of bargaining. Although concluding that ‘‘it is no interest of 
ours whether the Respondent wishes to embody broad or vague rules 
governing employee conduct in a Code of Ethics,’’ Chairman Ste- 
phens reached the same result as the majority based on his view that 
to the extent the respondents planned to apply the codes to unit em- 
ployees, it must negotiate with the union about them. 

In Dubuque Packing Co..°* the Board held that the employer's de- 
cision to relocate part of its operations from Dubuque, Iowa, to Ro- 
chelle, Illinois, was a mandatory subject of bargaining, and that its 
failure to bargain about this decision violated Section 8(a)(5) and (1). 

The Board held that in determining whether an employer's decision 
to relocate — unit work is a mandatory subject of bargaining, 
the initial bu is on the General Counsel to make a prima facie 
showing that the employer's decision is a mandatory subject of bar- 
gaining, by establishing that the decision involved a relocation of unit 
work unaccompanied by a basic change in the nature of the employ- 


** 303 NLRB %86 (Chairman Stephens and Members Cracraft. Devaney, Oviatt. and Raudabaugh) 
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er’s operation. The employer can then produce evidence rebutting the 
prima facie case by establishing either that the work performed at the 
new location varies significantly from the work performed at the 
former plant, that the work performed at the former plant is to be dis- 
continued entirely and not moved to the new location, or that the em- 
ployer’s decision involves a change in the scope or direction of the 
enterprise. 

Alternatively, the employer may proffer a defense to the prima 
facie case by establishing either that labor costs (direct and/or indi- 
rect) are not a factor in the relocation decision, or that even if they 
are, the union cannot offer labor cost concessions that could change 
the employer's decision (e.g., if costs for modernization of equipment 
or environmental controls at the former plant are greater than any 
labor cost concessions the union can offer). On the other hand, the 
employer would have an obligation to bargain where the union could 
offer labor cost concessions that approximate, meet, or exceed the an- 
ticipated costs or benefits that prompted the relocation decision, be- 
cause the decision then would be amenable to resolution through the 
bargaining process. The employer would have to show that any fac- 
tors it raises in its defense to a prima facie showing of bargaining 
obligation were in fact relied on by the employer at the time it made 
the relocation decision. 

In Noblit Bros.,°* a Board majority found that the respondent's 
conversion to telemarketing from random order taking in its builders’ 
hardware manuiacturing and wholesale distributing operation con- 
stituted a change in the scope and direction of the employer's enter- 
prise that the Supreme Court in First National Maintenance vy. 
NLRB** held was not a mandatory subject of bargaining. The major- 
ity also analogized to those types of management decisions beyond 
the scope of Section 8(a)(5), discussed by Justice Stewart in 
Fibreboard Corp. v. NLRB*® as recited in First National Mainte- 
nance. Specifically, this decision to change the way the respondent 
dealt with its customers by telephone was not unlike a ‘choice of 
advertising and promotion,’ and although it may have had a direct 
impact on employment, it was focused on matters *‘wholly apart from 
the employment relationship.”’ 

The majority noted that their decision was not inconsistent with 
Dubuque Packing Co.*’ in which the Board explained that it would 
engage in a presumption-rebutting analysis to determine whether relo- 
cating unit work is a mandatory subject of bargaining only after the 
General Counsel has made a threshold showing that the work has re- 
mained essentially the same. In this case, the work had been trans- 
formed because the respondent changed its form of business. 

Member Raudabaugh, concurring in the result, adopted a different 
rationale. He applied the Dubuque test. He assumed that the General 


“#305 NLRB 329 (Chairman Stephens and Members Devaney and Oviatt, Member Raudabaugh concur- 
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Counsel met the initial burden of showing that the decision was not 
a basic change in the nature of the respondent's operation and that 
the respondent had not shown that the decision involved a change in 
the scope and direction of the enterprise. However, labor costs were 
not a factor in the decision, or even if they were, the union could 
not have offered labor cost concessions that could have changed the 
decision. The decision was made in order to market products more 
effectively, not to achieve a labor cost savings. Thus, by applying the 
Dubuque test, Member Raudabaugh joined the Board majority in 
finding that the respondent's decision to transfer telephone sales work 
from bargaining unit employees to telemarketers was not a mandatory 
subject of bargaining and that the 8(a)(5) allegation in the complaint 
with respect to this decision should be dismissed. 

In E. 1. du Pont & Co.,** the Board, reversing the administrative 
law judge, dismissed an allegation that the respendent employer vio- 
lated Section 8(a)(5) by soliciting union-represented employees to ap- 
pear during their working time in a videotape trvining film called 
‘*Principles of Prog’ess’’ and then by using the employee volunteers 
in the film, all without giving the union notice and an opportunity 
to bargain. The dismissal was predicated on the Board’s conclusion 
that, under all the circumstances, the employees’ voluntary participa- 
tion in the film was not mandatory subject of bargaining. 

In reaching this conclusion, the Board relied on the following fac- 
tors: (1) that participation was voluntary (hence not a condition of 
employment); (2) that it was a one-time event, not a regular part of 
employee worktime activities; and (3) that the training film was used 
as a means to disseminate the respondent's management principles. 
These factors considered together, the Board reasoned, made the pro- 
duction of the film closer to those matters “which lie at the core of 
entrepreneurial control’’ than to those which are “‘plainly germane to 
the working environment.’**? 

The Board acknowledged that the employees’ participation ‘n the 
film involved their appearing before the camera to give their opinions 
on the employer's *‘management principles."’ The Board noted, how- 
ever, that the case had not been litigated on the theory that the em- 
ployer had engaged in direct dealing in derogation of the union's rep- 
resentative status. It also noted that the questions put to the employ- 
ees in the film did not amount to solicitation of grievances or inquir- 
ies into sentiments about the union. 

In Mental Health Services, Northwest,®' the Board held that a pro- 
posed management-rights clause that prohibited the union from inter- 
fering with the responcent’s ability to obtain funding for its oper- 
ations was a nonmandatory bargaining subject and that the respondent 


** 301 NLRB 15S (Chairman Stephens and Members Devaney and Oviatt) 

** Ford Motor Co. v. NLRB, 441 U.S. 488, 498 (1979), quoting Fibreboard Corp. v. NLRB, 379 U.S. 203, 
222 (1964) 

“™ Hence, the Board found that Bob's Big Boy Restaurants 264 NLRB 432 (1982), a case mvolving surveys 
of employees concerning working conditions, was not apposite. 

*' 300 NLRB 926 (Members Cracraft and Oviatt, Chairman Stephens concurring). 
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violated Section 8(a)(5) by insisting to impasse on its inclusion in a 
collective-bargaining contract with the union. 

The respondent provided mental health services for county employ- 
ees and received the majority of its operating funds from the county 
via a real estate tax levy. The union was the certified collective-bar- 
gaining representative of the respondent's employees in two separate 
units. The parties engaged in approximately 12 negotiating sessions 
from July 1987 to May 1988 without reaching an agreement. In De- 
cember 1987, the union told the county mental health board that its 
continued support for the tax levy might be jeopardized if the re- 

t did not bargain in good faith. 

In February 1988, the respondent proposed a management-rights 
clause requiring the union to agree that neither 1 nor the employees 
will *‘interfere with the ability of the Employer to provide services 
by any attempt to restrain, coerce, or otherwise influence any actual 
or potential funding source for the [Employer] . . . or any actual or 
potential client.” union, protesting that this proposal prohibited 
it from opposing the respondent's funding, claimed that the proposal 
was a nonmandatory bargaining subject and restricted its members’ 
exercise of their political rights. The parties engaged in several more 
negotiating sessions but continued to disagree as to whether the dis- 
puted language was a mandatory or nonmandatory bargaining subject. 
The respondent insisted that any contract contain a prohibition against 
political activity by the union. Negotiations broke off in June 1988. 

Members Cracraft and Oviatt determined that the “‘proposal’s pro- 
hibition against any attempt to influence the Respondent's funding 
sources seeks to govern employee activities which might occur ouwt- 
side the workplace aid outside the employment relationship’’ and that 
the respondent, by insisting on this issue, sought to ‘‘determine the 
Union's nosition on a political issue.’” Because neither objective is 
directly related to employees’ terms and conditions of employment, 
‘Members Crocraft and Oviatt concluded that the disputed provision 
is not a mandatory subject of bargaining. They further concluded that 
ihe respondent violated the Act by insisting to impasse on including 
the neamandatory provision in any contract with the union. 

Chairman Stephens, concurring, noted that some of the kinds of ac- 
tivity covered by the respondent's proposal “‘could be reiated to 
workplace interests and could therefore constitute protected activity 
which the Union might waive icipating in, just as it can waive 
the right to strike."’ Chairman Stephens found it unnecessary in this 
case to decide whether a clause containing such a waiver would be 
a permissible subject of bargaining because ‘‘the clause proposed by 
the Respondent embraced any actions influencing funding sources that 
could interfere with the Respondent's revenues, i.e., there was no 
limit on the reasons for such actions or the form such actions might 
take."’ Chairman Stephens agreed with his colleagues on the majority 
that the provision at issue went beyond the employer-employee rela- 
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aw. 1. Forest Products Co..©* the Board, reversing the administra- 
tive law judge on these issues, held that bans on workplace smoking 
are mandatory subjects of bargaining and that the respondent compa- 
ny’s unilaterally imposed ban was a substantial and material change 
in the existing plant smoking policy. The Board agreed, however, for 
reasons somewhat different from those relied on by the judge, that 


the union waived its statutory ee gees d nghts by failing to request 
bargaining after having been giv ’ 
gain prior to implementation of 
missed the ee o agey See Cee 
Section 8(a)(5) through its unilateral action 

SS canes Hak ie canis hin aie. Geet cel, ile 
Board rejected the argument that, because the company’s policy pro- 
moted the national health policy disfavoring smoking, it was analo- 
gous to journalistic codes of ethics that, as the Board had held in two 
earlier cases, were “‘core’’ purposes of news publications not subject 
to the bargaining obligation at least with respect to their substance.”* 
The Board observed , although health-promoting policies like the 
smoking ban are “laudable objectives for any employer,”’ they are 
not core purposes of a lumber mill. The more pertinent case, the 
Board found, was Ford Motor Co. v. NLRB®* which defines manda- 
tory subjects as those ‘germane to the working environment." The 
Board reasoned that smoking, however unhealthy, was “‘nonetheless 
part of the working environment in which many smokers function.” 

After concluding, in disagreement with the judge, that the ban on 
smoking at any time in any place on the company’s premises was a 
material change from the previous policy (which allowed smoking on 
breaks in designated areas of the plant), the Board addressed the 
questions (1) whether the company was required to maintain the sta- 
tus quo of the earlier smoking policy by virtue of a “‘closure of is- 
sues'" provision in a strike settlement agreement and (2) if not, 
whether the company violated Section 8(a)(5) by implementing the 
a without — prior notice and an opportunity to bargain. 

concluded, in agreement with the judge, that the lan- 

m.. of several clauses of the strike settlement agreement, read to- 
gether, indicated that the smoking ban did not come within the *‘clo- 
sure issues’’ provision. The company could therefore implement 
changes on this subject if it gave the union adequate notice and an 


ay to bargain. 

Board found such notice and opportunity. The Board acknowl- 

— that several supervisors had made statements to a union stew- 
suggesting that implementation of the ban was an inevitability: 


™ The respondent's withdrawal of recognition from the union vielated the Act because a did net cocur 
m a coment free of untae labor practices 

*" 204 NLRB 9S? (Charman Stephens and Members Devaney and Raudahaugh 

™* Capital Times, 223 NLRB 651 (1976). Acoord Peerless Publications, 2843 NLRB 224 (1987) on remand 
from 6%) F.2d S50 (D.C. Cir. 1980) 

“441 US. 488 ( (979) 

“id at 49% 


78 Fifty-Sixth Annual Report of the National Labor Reisions Board 


but the Board found that this was ouiweighed by the company labor 
relatt:;1s spokesman’s earlier express written invitation to the union 
to bargain on the proposed ban. Because the union had never re- 

to that invitation, but merely filed a grievance based on its 
view that the ban was a violation of the collective-bargaiming agree- 
ment, the Board found that the union had waived its night to bargain. 


3. Meeting Sites 

In Burns Security Services,©’ the Board found that the employer 
violated Section 8(a)(5) by refusing to meet with the union for collec- 
tive bargaining at places reasonably near the locations of the bargain- 
ing units and by imtransigently insisting on mecting sites which re- 
quired equal travel distances for each party. 

The employer provides guard services to nuclear powerplants. The 
union represents guard units at three rural locations, two in Illinois 
and one in Florida. The employer does not own or operate the plants 
in question and none of them has on-site meeting facilities available 
to the parties. The office of the employer's negotiator, the utilities di- 
vision manager for labor relations, is in suburban Chicago, about 
150-160 miles from the Illinois ts. The Florida plant is about 90 
miles from the Orlando airport. union's negotiator for each unit 
proposed meeting sites in towns within a few miles of the respective 
plants. The employer's negotiator, taking the position that any mect- 
ing site had to conform to an “‘equal travel distance’’ for each side, 
insisted on sites significantly further from each plant than the site 

sed by the union. 

administrative law judge found that the employer acted in bad 
faith by insisting that the union travel further from each of the respec- 
tive plants than the closest reasonable location proposed by the union 
as a site for collective bargaining. In determining that the employer 
had not met its 8(d) obligation to confer in good faith, the judge re- 
lied on the Board's historic policy of placing central emphasis on the 
locale of the ‘ employees. The judge emphasized Tower 
Books™ which found an 8(a)(5) violation in which the company's 
**ntransigent insistence’ on meeting far from the affected union and 
employees was combined with a failure to provide an “‘overriding 
reason compelling negotiations”’ at that site. 

The judge found an 8(a)(5) violation, however, only with respect 
to the Illinois unit where an actual delay resulted from the employer's 
bad-faith bargaining. He dismissed the allegation with respect to the 
two units in which the negotiations were not delayed beyond the date 
on which the parties had originally agreed to meet. 

The Board agreed with the judge that the employer overall acted 
in bad faith but concluded that it had unlawfully thwarted the collec- 
tive-bargaining process with respect to all three units. The Board 
found that the employer's insistence on ‘‘equal travel"’ was presented 
as its national policy, that the delay at the Illinois unit was known 


*" 300 NURB 114! (Charman Stephen an) Members Cracraft and Devaney) 
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to the negetioters fer the other two units when the employer sought 
to impose the equal travel condition on the union, and that 


ing sessions with the latier two units were not in fact held until after 
the uaion filed unfair labor practice charges. It agreed, however, with 


judge, to all of the employer's facilities nationwide. 
4. Unilateral Change 

In | gp News of Los Angeles, the administrative law judge held 

a oe respondent's annual evaluation of unit employees for merit 

increase purposes was an existing pattern and practice and that the 
respondent's unilateral discontinuance of the annual evaluations of its 
union-represented employees during the bargaining negotiations with 
the union violated Section 8(a)(5). 

The majority of Members Cracraft and Devaney, citing the Su- 
preme Court's decision in NLRB v. Katz,”° affirmed the administra- 
tive law judge's finding that although the amount of the merit in- 
crease an employee would receive was discretionary, the timing of 
the merit increase was not discretionary, thus the merit wage program 
had become a term and condition of employment and the respond- 
ent’s unilateral abandonment of the program violated Section 8(a)(5). 

Member Oviatt, dissenting, concluded that because the ‘‘applica- 
tion’’ of the merit pay program was purely discretionary, the respond- 
ent’s unilateral discontinuance of the program did not violate Section 
8(a)(5S). 

In United Technologies Corp.,’' a Board panel majority of Chair- 
man Stephens and Member Cracraft held that the respondent's unilat- 
eral increase of its Saturday overtime shift from 5 hours to 8 did not 
violate Section 8(a)(5) and (1) as the management functions clause 
of the parties’ collective-bargaining agreement waived the union's 
right to bargain over the change 

On April 20, 1987, the ekendent informed the union's president 
that the Saturday overtime shift was being increased from 5 hours to 
8 and that this change was not negotiable. The respondent imple- 
mented the change the following day. In 1984, when the Saturday 
overtime shift had been decreased from 8 hours to 5, the parties had 
bargained concerning this matter. Both the collective-bargaining 
agreement in effect in 1984 and the one in effect in 1987 contained 
a management functions clause that provided, in part, that the re- 
spondent has “‘the sole nght and responsibility to direct the oper- 
ations of [the respondent] and in this connection to determine .. . 
shift schedules and hours of work.’’ Both agreements also contained 
a separate overtime article providing that employees be paid time- 
and-a-half for Saturday work and that overtime work be distributed 


equally. 


* 304 NLRB S11 (Members Cracrafi and Devaney, Member Oviatt dissenting.) 
369 U.S. 736 (1962) 
”! 300 NLRB 902 (Chairman Stephens and Member Cracraft. Member Devaney dissenting) 
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Noting that Saturday overtime was a regularly scheduled shift, the 
panel majority found that the management functions clause unambig- 
uously waived the union’s nght to bargain over the change in Satur- 
day overtime hours, as the clause plainly authorized the 
to determine the hours of scheduled shifts. The majority found this 
reading of the management functions clause unaffected by the over- 
time article, as nothing in that article suggested that i was intended 
to address when shifts would begin or end. 

The majority further found that the parties’ bargaining in 1984 did 
not render the management functions clause ambiguous or show that 
the parties had not agreed that the respondent could not unilaterally 
change Saturday overtime hours. Rather, the majority found that the 
record did not establish that the 1984 bargaining was over the change 
in Saturday overtime hours but, rather, concerned ensuring compli- 
ance with the contractual requirement for equal distribution of over- 
time. In sum, the majority concluded that nothing in the parties” bar- 
gaining history or in other provisions of the collective-bargaining 
agreement suggested that the management functions clause meant 
other than what it plainly stated—that the respondent possessed the 
right to determine shift schedules and hours of work. 

Member Devaney, dissenting, found that the management functions 
clause did not clearly and unmistakably waive the union's night to 
bargain over the respondent's change in Saturday overtime hours. 
Noting that the management functions clause made no mention of 
overtime and that the collective-bargaining agreement contained a 
separate article on overtime, Member Devaney found ambiguous 
whether the management functions clause’s “‘shift schedules and 
hours of work’’ language was intended to encompass weekend over- 
time. 

Further, contrary to his colleagues, Member Devaney found that the 
parties’ 1984 bargaining was over changing Saturday overtime from 
8 hours to 5 and that this bargaining history showed the parties’ un- 
derstanding that the union's right to bargain over Saturday overtime 
was not waived by the contract's management functions clause. Con- 
sequently, Member Devaney found that the respondent's 1987 unilat- 
eral change in Saturday overtime violated Section 8(a)(5) and (1). 


5. Lawful Lockout 


In Redway Carriers,”? a panel © ijority adopted the administrative 
law judge's finding that a lockout continued to be lawful despite the 
respondent's subsequent bad-faith bargaining in which the respond- 
ent’s owner mistakenly believed when he shut down operations and 
throughout the subsequent negotiations that the truckdrivers had 
struck and he reasonably feared the strike could endanger him and 
his family and could result in the destruction of property. In the un- 
usual circumstances of this case, the majority found insufficient nexus 
with unlawful motivalien “4 convert the lockout to an unlawful one 


901 NLRB 111% (Chairman Stephens and Member Cracraft. \ ember Devaney dissenting) 
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Member Devaney, dissenting on this point, believed that the lock- 
out, initially lawful, was converted to an unlawful one when respond- 
ent subsequently engaged im bad-faith barganing by conditioning 
opening its doors on acceptance of concessions. Analogizing to the 
situation in which an economic strike is converted to an unfair labor 
practice strike when bad-faith bargaining demands result in prolong- 
ing the strike, Member Devaney would find that the lockout in this 
case converted to an unlawful one because it became an extension of 
the respondent's unlawful bargaining demands 

6. Duty to Furnish Information 


In Warner Press,”* a panel majority of the Board affirmed the ad- 
ministrative law ag ob conclusion that the respondent employer did 
not violate Section 8(a)(5) and (1) by refusing, during collective bar- 

en of oblitend be to furnish information to the union regarding the 

bore health benefits proposed by the union. 

During negotiaticns for a successive collective-bargaining agree- 
ment, the union that the participate in the umon’s 
health and welfare fund (the Fund). union informed the employer 
that its contribution would not be less than $267.65 per employee per 
month. The employer reje the union's insurance proposal, stating 
that it was not iirc in the Fund and that the cost was too high. 
The employer thei: submitted its own insurance proposal. The union 
o:manded that the employer find out from its insurance carrier what 
ee ee ee a vision plan, a dollar prescrip- 
tion card, anc benefits (“‘preferret r->. der option’’)—bene- 
fits that were included in the Fund but not in the employer's proposai. 
The employer declined to provide the information requested by the 
union. 

When the parties met again to continue contract negotiations, the 

again refused the union's request to procure the costs for 
benefits of the union’s proposal from the employer's insurance car- 
rier. The employer's attorney told the union that the employer was 
not interested in these four benefits, that the employer would give 
cost information only about its own proposals, and that the employer 
did not have to = = information about matters which were not 


sy proposals. employer then submuited py plan 
my gm health insurance coverage that provided a benefit with 
prescription card, and provided the union with the cost for that 


panel majority with the judge's finding that the em- 
ployer’s refusal to furnish the information requested by the union did 
not violate the Act. It was found that the er never rejected 
these four benefits because of their cost, nor had union proposed 
that these four benefits be added to the employer's proposal. Rath2r, 
the posture of the negotiations was that the union had proposed that 
the employer become a member of the Fund, which provided, inter 
alia, the four benefits at issue in this case, and the employer had in- 


** 301 NLRB 116! (Members Cracraft and Oviatt, Membor Devaney dissenting) 
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formed the union that it was not interested in becoming a member 
CESS ae Se SP oe wan Se oe. Under, these cir- 
cumstances, and in light of the employer's lack of interest in these 
four benefits, it was concluded that the employer's potential cost for 


oe ane on he 
ested providing cena benefits the co has not been placed at 
issue; and the employer may legally refuse to produce the informa- 
tion."” It was found that the General Coun os name 
the requested information existed or that the 
kind of information. The majority 
on finding that the union was 


third party, its imsurance carrier, for the hay 


‘‘a logical response to the Respondent's rejection of its Health and 
Welfare Fund proposal.’" He reasons that if the employer had fur- 
nished the requested information, the union may have modified or 
abandoned its proposal. He also pomts out that because the judge dis- 
missed the complaint at the close of the General Counsel's case in 
chief, and prior to the presentation of the ers case thereby 
foreclosing any rebuttal evidence by the General Counsel, the record 
is insufficient to determine whether the requested information existed 
and if it was in the possession of the employer. In these cir- 
cumstances, he would reverse the judge, and remand the case for a 
further hearing. 

In Pennsylvania Power Co.,’* the Board held that an en ployer vio- 
lated Section 8(a)(S) and (1) by refusing to provide the union with 
a summary of the information it relied on to oruer drug testing of 
16 of its employees, but that it did not violate the Act by refusing 
to provide the union with the names and addresses of informants or 
any statements (oral or written) made by them which led to the em- 
ployer's investigation. 

employer implemented a drug and alcohol policy which pro- 
hibits, inter alia, the use, sale, or possession of drugs by employees 
or company property. Pursuant to this policy, an employee may be 
sent for blood and urine testing if there is a “‘suspicion’’ that he is 
under the influence of drugs. 

In October 1985, the union discovered that 16 employees had been 
tested pursuant to this policy. Six employees tested negative. Of the 
10 — who tested positive, 5 were sus and 5 were dis- 
charged union filed grievances on behalf of each employee who 
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was tested and one overall gnevance challenging the validity of the 
ae prem. All the gnevances were demed, and the union de- 
arbitration pursuant to the provisions contamed im the parties” 

peg oe ap at 
When the union became aware that the employer had obtained in- 
formation by use of one or more informants, it made several oral and 
written requests for, inter alia, the informants’ names as well as any 
information they had provided. The employer supplied much of the 
information the union requested, but continued to refuse to disclose 
ee OY SRE Gee Sy Siem, oF Se 


The judge found that the employer had violated Section 8(a)\(5S) and 
(1) by refusing to supply the union with the names and addresses of 
the informants, but did not violate the Act by refusing to provide the 
union with the informants’ statements, minutes of investigative mect- 
ings with tnem, or summaries thereof. 

The Board reversed the findings of the administrative law judge 
after carefully balancing the employer's confidentiality interest and 
the union's need for information. it found that with regard two the 
identity of the informants, the employer's confidentiality interest was 
“entitled to unusually great weight.” The Board distinguished the 
facts from Transport of New Jersvy,”* in which it found that an em- 
ployer was required to disclose to the union the names and addresses 
of bus passengers who had witnessed an accident. 

The Board was not persuaded, however, that the employer's con- 
fidentiality and other interests outweighed the union's need for any 
information with respect to the context of what the informants said. 
It adhered to its ruling in Anheuser-Busch,”® and found that the em- 
ployer did not violate Section 8(a)(5) and (1) by refusing to supply 
the informants’ statements. But it held that the employer did violate 
the Act by ing to provide a summary of the informants’ state- 
ments. The Board found this holding consistent with prior Board rul- 


ings. 

In Anheuser-Busch, the Board held that witness’ statements did not 
have to be disclosed, but noted that there the union possessed 
the substance of the affidavits as well as the identity of most of the 
affiants. And in Columbus Products Co.,”’ it did not require disclo- 
sure of the names of employees who had allegedly been instructed 
to disobey orders, but acknowledged that the union had already been 
informed of the substance of the statements pertaining to the conduct 
which was the subject of the grievance. 

The Board concluded here that the employer is required to provide 
the union with a summary of the informants’ statements, including 
the information on which it relied to meet the threshold *‘suspicion™’ 
standard for performing the drug tests, but that the summary need not 
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contain any information from which the identity of the informants 
could be ascertained. 

In Mobil Oil Corp.,” the Board considered whether the respondent 
unlawfully refused to disclose to the union the name of the person 
who reported drug use by three employees and whether the respond- 
emt violated Section 8(a)(5) by failing to provide the union with a 
summary of the informants’ report. 

The respondent had established an alcohol and drug policy that in- 
Ce ee eee Oe Fae See © oe 
use, even off-premises. An individual came to management and 
claimed knowledge about drug use by three of the respondent's em- 
ployees. After securing from management a pledge of confidentiality, 
the informant provided detailed information regarding the alleged 
drug use. The substance of this report was then relayed to upper man- 
agement who then relied on the report as the “‘reasonable cause”’ for 
insisting that three unit employees submit to drug screening. 

The union filed a grievance over the matter and requested that the 
respondent divulge the source and the substance of the report that 
precipitated the screening demand. The respondent refused to supply 
the requestes infornation, asserting that 1 was confidential. 

The Board, relying on Pennsylvania Power Co. .”* balanced the re- 

"s legitiraate confidentiality interest in withholding the iden- 
tity of the informant and the evidence it relied on to mandate the drug 
tests against the union's legitimate need to krow about the informa- 
tion which created ihe suspicion supporting the demand for testing. 
It concluded that the confidentiality pledge given furtherance of its 
drug control policy is entitled to “‘unusually great weight.” 

The Board foun. an obvious relationship between the drug inform- 
amt confidentiality pledge and the prevention of personal injury and 
environmental disaster that could result from an oil pipeline accident 
caused by a drug-impaired employee. Consequently, 1 concluded that 
the respondent's confidentiality inierest with respect to the identity of 
the informant outweighed the union's interests. 

The Board further found, however, that the respondent was obli- 
gated to supply the union with a summary of the informant’s report 
(as opposed to providing a copy of the informant’s actual statement), 
imasmuch as the union's need to know what evidence the respondent 
relied on to mandate drug testing outweighed the respondent's con- 
fidentiality concerns. 


7. Duty to Arbitrate Grievances 


In Arizona Portland Cement Co.,"° a panel majority of the Board 
held that an employer was not obligated to arbitrate gnevances that 
were filed after contract expiration because a new umion had replaced 
the employees’ previous bargaining representative. 
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Between 1984 and February 1987, the employer recognized the 
Boilermakers Union as the employees’ representative, and the em- 
ployer agreed to arbitrate certain grievances (but not all) filed by the 
Boilermakers even though there was no contract between the parties 
in effect. On February 2, 1987, the Boilermakers Union was sup- 
planted by a different union, the Independent Workers ot North 
America (IWNA), which on that date was certified by the Board as 
the employees’ exclusive representative. The employer refused to ar- 
bitrate any grievances after the IWNA’s certification on February 2, 
1987. including those that the employer had agreed to arbitrate with 
the Boilermakers Union. 

The majority of Chairman Stephens and Member Cracraft stated 
that under Indiana & Michigan Electric Co.,*' and its progeny, the 
Board is not legally empowered to direct an employer or arbitrate an 
employee grievance in the absence of employer agreement thereto. In 
Arizona Portland Cement, the majority found that the evidence did 
not establish that the employer had expressed a consent to arbitrate 
grievances with IWNA, the new bargaining representative. The major- 
ity pointed out that if the employees had merely repudiated the Boil- 
ermakers without also selecting a new bargaining representative. the 
employer may well have been obligated to arbitrate grievances filed 
by the Boilermakers at a time when the employer still had an obliga- 
tion to recognize that representative. The majority noted, however, 
that the IWNA, not the Boilermakers, had filed the charges in this 
case, and the majority refused to require the employer to deal with 
the [WNA in the processing and arbitration of past grievances that 
arose when the Boilermakers represented the employees. 

In dissent, Member Devaney found that the employer by its con- 
duct had demonstrated its agreement to adhere to its longstanding 
practice of arbitrating grievances through the employees’ designated 
bargaining representative, the local union, even if the employees 
changed their representative. Member Devaney asserted that the cer- 
ufication of IWNA in February 1987 provided no legitimate basis for 
the employer's abandonment of its agreement to process grievances 
through the arbitration step. He observed that the employees actually 
changed the affiliation of their local union in October 1986 by voting 
to disaffiliate from the Boilermakers and affiliate with IWNA, but 
that the employer did not repudiate its agreement to arbitrate griev- 
ances until some 4 months later, when IWNA was certified pursuant 
to a Board-conducted election. 

Member Devaney noted that the IWNA has replaced the Boiler- 
makers as the employees’ bargaining representative, but the “‘identity, 
status, and role of the persons who process grievances for the local 
Union has remained the same."’ Accordingly, Member Devaney 
would have adopted the administrative law judge's finding that the 
employer violated Section 8(a)(5) and (1) by refusing to arbitrate 
grievances after IWNA’s certification. 
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8. Affirmative Defenses 


In Chicago Tribune Co.,5* the Board reversed the administrative 
law judge's ruling striking the employer's three affirmative defenses 
to numerous 8(a)(5), (3), and (1) complaint allegations concerning 
lengthy contract negotiations and an attendant strike. The Board re- 
manded the case for further supplemental findings and conclusions 
addressing the merits of each affirmative defense and the alleged per- 
manent status of striker replacements. 

The judge found merit to amended consolidated complaint allega- 
tions alleging that the respondent: violated Section 8(a)(5) by insisting 
to impasse Over a permissive subject of bargaining, thereby convert- 
ing an economic strike to an unfair labor practice strike: violated Sec- 
tion 8(a)(3) by refusing to reinstate unfair labor practice strikers on 
receipt of an unconditiona! offer for ail strikers to return to work; vio- 
lated Section 8(a)(3) by faiung to reinstate former economic strikers, 
who the respondent claims were permanently replaced, when work 
thereafter became available; and violated Section 8(a)(5) by posting 
new conditions of employment without having bargained to lawful 
impasse. 

The respondent's answer raised three affirmative defenses. It 
claimed that during the course of 59 bargaining sessions the union 
unlawfully engaged in coordinated bargaining, unlawfully engaged in 
surface bargaining, and unlawfully insisted to impasse on the permis- 
sive subject of including supervisors in the bargaining unit, thereby 
excusing it from any statutory bargaining obligation and removing 
Statutory protection from employees who struck. Section 8(b)(3) un- 
fair labor practice charges containing similar allegations had been dis- 
missed or withdrawn. 

The judge concluded that the respondent was not entitled to litigate 
its affirmative defenses in this case because (1) the respondent 
“‘would be improperly circumventing the statutory enforcement 
scheme'* if it were permitted to accuse the union of unfair labor prac- 
tices, and (2) the unfair labor practices alleged did not present a valid 
legal defense to any necessary element of the General Counsel's 
prima facie case. 

The Board reversed. It found that a party is privileged to present 
and the judge is bound to hear, receive, and consider a party's de- 
fense, if such defense could affect unfair labor practice findings, not- 
withstanding the fact that the General Counsel had previously consid- 
ered the same evidence in refusing to issue a complaint. This due- 
process requirement does not interfere with the General Counsel's 
nonreviewable discretion to issue complaints because even if the 
Board's finding of merit in an affirmative defense entails finding that 
an uncharged party has committed an unfair labor practice, the Board 
has no authority to issue an order directly against that party or to 
order the General Counsel to reconsider prior disposition of a charge 
against that party. 
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Citing precedent, the Board found that each of the respondent's af- 
firmative defenses could warrant dismissal of one or more of the 
8(a)(5) and (3) complaint allegations. The union's alleged surface bar- 
gaining may remove the possibility of negotiation and preclude test- 
ing the employer's own good faith. Similarly, in certain circumstances 
a union's insistence to impasse on bargaining demands about permis- 
sive bargaining subjects suspends an employer's statutory bargaining 
obligation, and a strike in support of such demands is not only unpro- 
tected but unlawful. 

The Board also remanded the issue of the alleged permanent status 
of striker replacements to permit the judge to articulate his basis for 
finding that replacements hired after the first month of the strike were 
permanent rather than temporary. This issue was closely related to a 
timely filed charge and was fully litigated. Absent definitive factual 
findings with respect to testimonial and documentary evidence ad- 
duced by the employer, the Board had an insufficient basis for deter- 
mining whether the respondent satisfied its legal burden of proving 
the ‘‘mutual understanding’* necessary to establish permanent replace- 
ment status. 


9. Refusal to Execute Agreement 


In Beatrice’ Hunt-Wesson,®* the Board found that the employer did 
not violate Section 8(a)(5) by refusing to execute a collective-bargain- 
ing agreement on the grounds that the agreement had not been ratified 
by the bargaining unit members. 

The majority of Members Cracraft and Raudabaugh found that the 
parties had discussed and agreed during negotiations for the contract 
‘‘to submit their ‘tentative agreement’ containing a controversial wage 
proposal for ratification by the bargaining unit members.’* The major- 
ity concluded *‘rather than the Union imposing the limitation of ratifi- 
cation on itself, both parties in the instant case agreed to require rati- 
fication by the bargaining unit members to make their ‘tentative 
agreement’ binding.’’ Rejecting the General Counsel's argument that 
the respondent did not have standing to challenge the union's method 
of ratification, the majority held that ratification was not an internal 
union procedure within the union’s exclusive domain because the par- 
ties had clearly defined ratification by agreeing that ratification was 
a precondition to the contract and by discussing the ratification proc- 
ess, 

Chairman Stephens, concurring, underscored the significance of this 
decision, apparently the first instance in which the Board has excused 
an employer's refusal to execute a bargaining agreement on the 
ground that the agreement was not properly ratified by the affected 
employees. 
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10. Subcontracting Restriction 


In St. Joseph Equipment Corp.™? the Board considered whether a 


subcontracting restriction was enforceable pursuant to the construction 
industry proviso of Section 8c). The Board, relying on the Supreme 
Court’s decision in Connel Construction Co. v. Plumbers Local 
100.5° held that the restriction was unenforceable as it was not ar 
rived at in the context of a collective-bargaining relationship. 

The union requested the employer to supply it with information 
assertedly necessary for the union to determine whether the employer, 
via an alter ego, was violating the subcontracting restriction. The em- 
ployer had been the general contractor on a construction project 
where the union represented individuals employed by a subcontractor. 
The union and the employer entered into a collective-bargaining 
agreement—which included the subcontracting restriction—in order to 
guarantee that the employer would make fringe benefit: payments 
owed the union by the subcontractor. Thereafter, the union observed 
nonunion subcontractors at work on a project of the asserted alter ego 
of the employer, and requested information from the employer to de- 
termine whether the asserted alter ego was in violation of the sub- 
contracting provision. 

The Board concluded that the subcontracting restriction was unen- 
forceable because it was not reached in the context of a collective- 
bargaining relationship, in view of the limited purpose which gave 
rise to the agreement—merely to guarantee payment by the employer 
of certain fringe benefit payments—and the fact that neither the em- 
ployer nor its asserted alter ego ever employed empivyees represented 
by the union. As the Board found the subcontracting provision to be 
unenforceable under Connel, the Board held that the information 
sought by the union to determine whetber that provision had been 
violated was not relevant to the administration or enforcement of the 
agreement. 

Chairman Stephens concurred in the result but would have found 
that no general bargaining obligation existed between the parties in 
view of the fact that the parties signed the ‘‘collective-bargaining 
agreement’ for purposes totally unrelated to a collective-bargaining 
relationship with the union. 


D. Union Interference with Employee Rights 


Even as Section 8(a) of the Act imposes certain restrictions on em- 
ployers, Section 8(b) limits the activities of labor organizations and 
their agents. Section 8(b)(1 (A), which is generally analogous to Sec- 
tion 8(a)(1), makes it an unfair labor practice for a union or its agents 
to restrain or coerce employees in the exercise of their Section 7 
rights, which generally guarantee employees freedom of choice with 
respect to collective activities. However, an important proviso to Sec- 
tion 8(b)(1)(A) recognizes the basic right of a labor organization to 
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prescribe its own rules for the acquisition and retention of member- 
ship. 

The Board faces a continuing problem of reconciling the prohibi- 
tions of Section &(b)(1 (A) with the proviso to that section. It is well 
settled that a union may enforce a properly adopted rule reflecting a 
legitimate interest if it does not impair any congressional policy 
imbedded in the labor laws. However, a union may not, through fine 
or expulsion, enforce a rule that “invades or frustrates an overriding 
policy of the labor law.’**® During the fiscal year, the Board had oc- 
casion to consider the applicability of Section 8(b)(1)(A) as a limita- 
tion on union action and the types of those actions protected by the 
proviso to that section. 


1. Revocation of Dues-Checkoff Authorization 


In Electrical Workers IBEW Local 2088 (Lockheed Space Oper- 
ations),®’ a unanimous four-member Board found that a union vio- 
lated Section 8(b)(1)(A) by receiving, accepting, and retaining mem- 
bership dues payments derived from an employee's checkoff author- 
ization after that employee had terminated his membership in the 
union and sought to revoke his authorization. Departing from the ju- 
dicially criticized dues for membership *‘quid pro quo’ analysis of 
Machinists Local 2045 (Eagle Signal),®* the Board determined that 
the policies of the Act as enunciated in Pattern Makers League v. 
NLRB,*” warrant a rebuttable presumption that a dues-checkoff au- 
thorization will not bind an employee to continued dues deductions 
following his resignation from union membership. 

The employer and the union were parties to a collective-bargaining 
agreement which contained no union-security clause (in a right-to- 
work jurisdiction). An employee, who had executed a voluntary dues- 
checkoff authorization in September 1985, resigned his union mem- 
bership in January 1988. The checkoff stated that the employer was 
to deduct *‘regular membership dues’’ and that the authorization was 
“irrevocable for a period of one year [from the date of execution] 
or until the expiration of the present collective bargaining agreement’’ 
and ‘‘for successive yearly periods and may only be revoked by. . . 
written notice . . . during the 10 day period prior to the end of any 
such applicable yearly period.’ Although the employee notified the 
employer 's stop deducting his dues and so advised the union, the 
union cortinued to receive and retain dues via the checkoff. 

The General Counsel argued that the language of the checkoff re- 
stricting revocation notwithstanding, the union’s continued enforce- 
ment of the dues deduction violated the Act. Because the employee 
had clearly expressed his intent to resign, his resignation alone ‘‘will, 
by operation of law, revoke a checkoff authorization, even absent a 
revocation request, where the authorization itself makes payment of 
dues a quid pro quo for union membership . . . whether or not the 
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resignation 1s made during the period for revocation set forth in the 
authorization. "”’ The General Counsel argued that the union's contin- 
ued acceptance and retention of dues amounted to an unlawful restric- 
tion on resignation under Machinists Local 1414 (Neufeld Porsche 
Audi),”' and impairs the policy of voluntary unionism recognized in 
Pattern Makers, supra. 

The union countered that inasmuch as there was no requirement of 
membership or prescribed method of dues payment, an employee 
could have chosen to pay dues by means other than checkoff and 
thereby automatically relinquish union membership at any time by 
ceasing to pay dues. By voluntarily signing a checkoff authorization 
however, the employee elected to forgo the right to choose the time 
to stop dues payments, thereby waiving the right to resign except in 
the manner and at the time specified in the checkoff. Because the em- 
ployee did not comply with the terms of the checkoff, there was no 
effective resignation. Moreover, the union noted that the Eagle Signal 
rationale fails to take into account Section 302(c)(4) of the Act winch 
specifically permits the use of checkoff authorizations so long as they 
“shall not be irrevocable for a period of more than one year, or be- 
yond the termination date of the applicable collective bargaming 
agreement.’ Because the checkoff complies with these parameters, no 
finding of violation is warranted. 

After reviewing the language of the statute, the legislative history, 
Board and judicial precedent, principles of contract law and waiver, 
as well as the policies of the Act, the Board constructed an analysis 
built essentially around the ideas of voluntary unionism set forth in 
Pattern Makers. \t recognized that although there ts a difference be- 
tween membership in a union and financial contributions to a union, 
both are forms of union activity or support.”’ The policy of voluntary 
unionism will require an assurance that the extraction of money from 
an employee's wages, 1.¢e., union support, if not authorized by a law- 
ful union-security clause, comports with the employee's voluntary 
agreement. 

Accordingiy, the Board will construe language regarding a check- 
offs irrevocability as pertaining only to the method by which dues 
payments will be made so long as dues payments are properly owing. 
It will not be read, by itself, as a promise to pay dues beyond the 
term for which an employee is obligated to pay dues. Therefore, fol- 
lowing an employee's resignation from union membership, the only 
way in which a checkoff may properly be given effect is if the em- 
ployee has agreed through explicit language within the terms of the 
checkoff clearly setting forth an obligation to continue to pay dues 
beyond the period of union membership. Absent such clear expression 
of intent to be obligated, the checkoff will not be enforceable after 
an employee has terminated his membership and no longer owes 
membership dues. The language of Section 302(c)(4) simply places 
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an outer limit on a checkoff's irrevocabililty and does not materially 
affect the Board's Pattern Makers analysis. 

In Southwestern Bell Telephone Co.,°* the Board held that an em- 
ployer violated Section 8(a)(1), (2), and (3) by refusing to discontinue 
dues deductions of an employee after she ceased being a union mem- 
ber and requested cancellation of her dues-checkoff authorization; and 
that a union violated Section 8(b)(1)(A) by refusing to honor the rev- 
ocation of dues-checkoff authorization. 

The panel of Chairman Stephens and Members Cracraft and 
Devaney found that the terms of the employee's voluntarily executed 
checkoff authorization did not clearly and explicitly impose any 
postresignation dues obligation. Applying Electrical Workers IBEW 
Local 2088 (Lockheed Space Operations),?* the panel found that all 
that the employee clearly authorized was the deduction of an amount 
equal to the pertion of her “‘regular monthly union dues’’ and that 
sue did not clearly authorize the continuation of this deduction after 
she had submitted her resignation from union membership. Accord- 
ingly, the employee's wage assignment was conditioned on her union 
membership and was revoked when her union membership ceased. 

In Postal Service®* (a companion case to Electrical Workers IBEW 
Local 2088 (Lockheed Space Operations)),°° a case remanded from 
the Ninth Circuit Court of Appeals, the Board unanimously deter- 
mined that section 1205 of the Postal Reorganization Act, unlike Sec- 
tion 302(c)(4) of the Act, requires the Postal Service to honor a 
checkoff authorization’s irrevocability period if it is not more than a 
year, notwithstanding an authorization signer’s resignation from union 
membership. 

In its original Decision and Order” the Board applied the Eagle 
Signal ‘‘quid pro quo’’ doctrine and found that the Postal Service 
violated Section 8(a)(1) and (2) by refusing to honor an employee's 
revocation of dues checkoff after the employee had resigned from 
union membership. In so doing the Board noted that while the lan- 
guage of section 1205 of the Postal Reorganization Act (the section 
of the PRA dealing with checkoffs) differs somewhat from its NLRA 
counterpart, Section 302(c)(4) of the Act, the wording did not materi- 
ally affect the meaning. 

Therefore, the Board applied the same standard to postal employees 
as that used in the private sector under the Act, i.e., the quid pro quo 
test. Thus, because the postal employee's checkoff authorization spec- 
ified that his ‘‘regular and periodic dues’ were to be deducted, once 
the employee severed his union membership and the accompanying 
obligation to pay dues, the Postal Service was required to honor the 
employee's checkoff revocation irrespective of the checkoff's stated 
restrictions concerning the time periods during which revocations 
were allowed. 
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The Ninth Circuit denied enforcement of the Board's order and re 
manded the case.”’ While describing the Board's construction of sec 
tion 1205 of the PRA as parallel to the Act as “reasonably defen- 
sible,” the court criticized the Board's Eagle Signal test as lacking 
a *‘reasoned basis.” 

The Board took the remand as an opportunity to reassess its fre- 
quently criticized interpretation of PRA section 1205 and, in so doing, 
reversed its conclusion that 1 should be given the same reading as 
Section 402 of the Act. Up to this time the Board had found that the 
words in Section 302 that *‘a written assignment which shall not be 
revocable for a period of more than one year’ has the same meun- 
ing as those in Section 1205 that it ‘shall be irrevocable for a period 
of not more than one year.’ Giving the words of the statute then 
plain meaning (rather than the more strained reading through the filter 
of NLRA experience) and after a thorough review of the legislative 
history to the PRA as well as an examination of other differences be- 
tween the postal and private employment sectors, the Board con- 
cluded that a period of mandatory irrevocablity of checkoffs for post- 
al employees 1s what the PRA intends. Thus, under the PRA, that a 
checkoff *‘shall be irrevocable’ except during defined, specified per- 
ods means that it will not be able to be revoked even if an employee 
terminates his membership in the union. 


2. Nonexclusive Hiring Hall 


In Carpenters Local 537 (E. 1. du Pont)?” the Board held that, in 
operating a nonexclusive hiring hall, an employer neither violated 
Section &8(b)(2) by denying a member referrals for unfair, invidious, 
and arbitrary reasons, nor violated Section 8(b)(1)(A) by discriminat- 
ing against him in job referrals based on his protected activity. 

The Board reversed a judge's finding that an exclusive practice was 
proved and that the contractual hiring procedure did not plainly per- 
mit the employer to hire directly. The Board found that the 
nonexclusivity of the hiring procedure was firmly secured in the con- 
tract and that the General Counsel had not established an exclusive 
hiring arrangement by practice and operation. Because, in the absence 
of an exclusive hiring arrangement, the union lacks the power to put 
jobs out of the reach of workers, the Board found no breach of the 
Union's duty of fair representation, and, because the General Counsel 
advanced no other theory on which to predicate 8(b) liability, it found 
no merit in that allegation of the complaint. 

The majority of Members Devaney and Oviatt also found no merit 
to the allegations of 8(b)(1)(A) discrimination because the charging 
party who was denied job referrals by the union was not a member 
of the union at anytime relevant to the proceeding. The majority 
found that only union members are capable of having their Section 
7 rights interfered with. Accordingly, the majority reversed the judge 
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and found that the employer's failure to service the charging party 
through its hiring hall did not violate Section 8(b)(1)(A). 

Member Cracraft dissented on the dismissal of the 8(b)(1)( A) viola- 
tion. Member Cracraft noted that the union allowed the nonmember 
charging party to register for referrals with it on several occasions 
and therefore may have created an expectation that he would be re- 
ferred for employment. Member Cracraft would therefore have re- 
manded the case to the judge to make that determination rather than 
dismiss the complaint. 


3. Coercive Conduct 


In Teamsters Local 856 (Holiday Inn),?’ the Board held that the 
union's exclusion of employee-opponents from its organizing meeting 
together with the public use of epithets did not constitute restraint or 
coercion proscribed by Section 8(b)(1)(A). 

The union invited unit employees to a meeting to discuss the hear- 
ing officer's report on the employer's objections to the conduct of the 
recent election which the union had won and to discuss what further 
action the union should take in its effort to become the exclusive col- 
lective-bargaining representative of the unit employees. Two employ- 
ees who had testified on behalf of the employer at the representation 
hear ng attempted to attend the union meeting. The union representa- 
tive Gemanded that the two employees leave the meeting, calling 
them “‘liars’’ and the *‘lowest scum on earth.”’ 

The Board concluded that the rule of Beaunit Corp.,'°° permitting 
an employer to exclude known union adherents from its election cam- 
paign meetings, also applies to unions. The Board found, therefore, 
that ‘‘a union is under no statutory obligation to permit employee- 
opponents of the union to attend its organizing meetings and thus the 
union may lawfully bar known or suspected opponents from such 
meetings. 

Applying this rule to the facts of the case, the Board found that 
the union excluded the employees because it reasonably believed that 
they were opponents of the union and that its action, accordingly, was 
not unlawful. In so finding, the Board concluded that although the 
union decided that the employees were opponents by evaluating their 
testimony at a Board hearing, this fact did not establish that the union 
acted in retaliation for their having testified. The Board also noted 
that the only other conduct at issue was the union's public use of epi- 
thets which have been found commonplace in labor struggles. In 
these circumstances, the Board held that the union’s conduct did not 
violate Section 8(b)(1)(A). 


4. Unlawful Grievance Filing 


In Teamsters Local 952 (Pepsi Cola Bottling),'°' the Board held 
that a union’s filing, maintaining, processing, and insisting on arbitra- 
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tion of certain grievances violated Section 8(b 1A), (2), and (3). In 
its grievances, the union sought, in effect, to merge three separate 
units and to apply the contract covering one unit to all three units. 

In finding a violation, Chairman Stephens and Member Oviatt con- 
cluded that the union was attempting te undermine the Board's prior 
decisions in two representation cases. Thus, in their view, the teach- 
ings of Bill Johnson's Restaurants v. NLRB'°* were not applicable. 
That ts, Bill Johnson's did not apply where, as here, the grievances 
had objectives that were illegal as a matter of Federal law. Also, to 
the extent that the grievances sought a determination of whether the 
union was the collective-bargaining representative of certain employ- 
ees, the grievances intruded on matters within the exclusive jurisdic- 
tion of the Board. 

In agreeing in the result, Member Devaney emphasized that the 
grievances were filed in retaliation for the employees’ decision to de- 
certify the union. Member Devaney noted that he did not believe that 
an unsuccessful grievance presenting a colorable contract claim which 
had representational consequences would invariably intrude on the 
Board's exclusive jurisdiction or that it would necessarily be unlaw- 
ful. 


5. Internal Union Discipline 


In Graphic Communications Local 388M (Georgia Pacific),'”* the 
Board recognized the nght of a union to discipline a member for giv- 


ing perjured testimony at an arbitration proceeding where perjury has 
been established by a forum other than the internal union procedure. 

The employer's termination of an employee for allegedly physically 
assaulting another employee was submitted to binding arbitration at 
which three employees testified on behalf of the employer. All the 
employees involved were union members. Thereafter, internal union 
charges were filed against the three employees for giving false testi- 
mony a the arbitration hearing. The three were found guilty at the 
union trial and assessed monetary fines. 

The Board found that it is essential to the integrity of grievance 
and arbitration procedures that ‘‘witnesses feel free to testify before 
an arbitrator without fear of reprisal from either the employer or the 
union. The Board cautioned that that right would be precarious if 
a union were free to determine unilaterally whether the testimony was 
false and to impose discipline, particularly when the testimony at ar 
bitration was adverse to the union's position. Accordingly, it held that 
a standard requiring objective evidence of perjury to support internal 
union discipline will fully ensure that employees will freely partici- 
pate in arbitration proceedings without fear of unsubstantiated dis- 
ciplinary measures. 

Absent a finding of perjury by a forum other than the internal 
union procedure regarding the testimony in this case, the Board found 
that the union violated Section 8(b)(1)A) by processing internal 
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union charges against the threc employees union members alleging 
that they gave false testimony, finding them guilty, and fining them 


Ek. Employer and Union Interference 


In United Parcel Service.’ the Board unanimously held that the 
employer and union violated Section 8(a)(1), (2), and (3) and Section 
Sib IMA) and (2), respectively, by entering into a collective-bargain- 
ing agreement which extended an existing nationwide bargaining unit 
to include a group of employees who had historically been excluded 
from the union and the majority of whom did not support the union. 

The facts were undisputed that before 1979 a nationwide group of 
operations clerks at certain UPS facilities were historically excluded 
from single-facility units, and that from 1979 to 1987 continued to be 
excluded from a nationwide multifacility unit under two successive 
collective-bargaining agreements. Also undisputed is that the func- 
tions of the operations clerks excluded from the unit until 1987 per- 
formed the same functions as clerks that had been included in the 
unit. 

In 1987, when the parties executed a new 3-year national agree- 
ment, i recognized the bargaining unit status of all United Parcel 
Service clerks, including all clerks that had traditionally been ex- 
cluded. Consequently, those clerks traditionally excluded were obli- 
gated to comply with the contract's union-security clause. There was 
no evidence of majority support for the union among the traditionally 
excluded operations clerks. 

The administrative law judge found that historical exclusion of op- 
erations clerks does not preclude their accretion to the existing unit. 
The Board reversed. In concluding that the previously unrepresented 
operations clerks dit soi constitute an accretion to the nationwide 
bargaining unit, the Board found that “‘no such accommodation of the 
collective-bargaining process is required or warranted, however, 
where the parties to a bargaining relationship have historically failed 
to include an existing group of employees from a _ bargaining 
unit. . . . If a group of employees comes into existence during the 
term of a contract for an existing unit, then the parties must timely 
address the unit status of those employees prior to executing a succes- 
sor agreement. Should they fail to do so, the parties have only them- 
selves to blame for any instability resulting from the existence of a 
group of employees having interests in common with unit employees 
but excluded from representation in the unit.”’ 

The Board noted that the limitations on accretion as set forth in 
Laconia Shoe Co.‘ do not require union acquiscence or that the ex- 
cluded group have a common job-related characteristic distinct from 
unit employees. Rather, the Board emphasized, ‘‘It is the fact of his- 
torical exclusion that is determmative.”’ 
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F. Union Bargaining Obligation 


A labor organization, as exclusive bargaiming representative of the 
employees im an appropriate unit, no less than an employer, has a 
duty imposed by ‘he Act to bargain in good faith about wages, hours, 
and other terms and condittons of employment. A labor organization 
or an employer respectively violates Section 8(b)( 3) or Section Sian 5) 
if it does not fulfill ts bargaining obligation. 

In Firemen & Oilers Local 288 (Diversy Wyandotte),'”° the Board 
considered whether the union violated Section 8(b)(4) by refusing to 
furnish the employer with information that 1s necessary and relevant 
to the processing of a grievance filed by the respondent on behalf of 
an employee it represents. 

The employer discharged Charles Gibson for insubordination when 
he failed to work mandatory overtime. The respondent filed a griev- 
ance on Gibson's behalf, claiming that Gibson should not have been 
discharged because he was ill on the day that this overtime was as- 
signed. To substantiate this claim, at a third-stage grievance mecting 
Gibson produced a doctor's bill containing a medical diagnosis. The 
employer asked for further documentation of Gibson's condition in 
the form of Gibson's doctor's records and hospital records that were 
in the possession of the respondent's attorney. The respondent failed 
to furnish this information and the employer filed an unfair labor 
practice charge. After the charge was filed, the respondent's attorney 
permitted the employer's attorney to view Gibson's hospital records. 

The Board found that the medical records sought by the employer 
were presumptively rerevant because they were “‘essential’” to the 
employer's “‘follow up” of Gibson's medical disability claw. Al 
though there was no showing that the respondent had actual posses- 
sion of the doctor's records, the Board found that in the context of 
a grievance resolution process, the umion had a duty, similar to that 
of the employer, to furnish, or at least attempt to obtain, relevant, re- 
quested information that ts no’ in its possession or control but to 
which it has access. The Seard found that the respondent had an obhi- 
gation to at least attempt to obtain from Gibson his doctor's records 
by requesting that he sign a medical release. By failing to give Gib- 
son that choice of signing a release, ‘‘the Respondent acted in dero- 
gation of its collective-bargaining responsibilities and thereby violated 
Section 8(ay(3)."° 

As for the hospital records, they were in the possession of the re- 
spondent’s attorney, their relevancy was established, and notwith- 
standing the respondent's assertion of the doctor-patient privilege 
under Georgia state law, the respondent did not come forward with 
any valid reason as to why they should not be turned over to the em- 
ployer. Accordingly, the respondent's failure to supply the hospital 
records likewise violated the Act. 
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In Electrical Workers IBEW Local 46 (Puget Sound),'”” a panel 
majority agreed with the administrative law judge's findings that the 
union violated Section 8(b)(1)(B) and (3) by refusing to bargain with 
the chosen representatives of a group of independent employers (the 
Sundt group) who had timely withdrawn from multiemployer bargain- 
ing: by subsequently submitting unresolved bargaining issues to inter- 
est arbitration; and by attempting to enforce the resulting arbitration 
award. 

The panel also agreed with the judge that the union did not violate 
Section &(b)(3) by insisting to impasse on imposing a single areawide 
contract (the NECA muluemployer agreement) on the Sundt group 
employers. The judge based his conclusion on the finding that the 
Sundt group employers were also seeking an areawide agreement— 
cne with identical terms for themselves and NECA—so the union 
could not be faulted for having a similar objective. 

Chairman Stephens and Member Cracraft found that the union's re- 
fusals to meet with the Sundt delegates on and after April 16, 1984, 
were not privileged. The union did not meet its General Electric 
Co.'"* burden of showing that the Sundt group tactics—the identical 
composition of the Sundt and NECA bargaining committees at the 
outset of separate bargaining sessions and the committee members’ 
maintaining their official positions with NECA after withdrawing bar- 
gaining authority from it——were “‘so tainted with conflict or so pa- 
tently obnoxious as to negate the possibility of good-faith bargan- 
ing 


In finding the violations, the majority held that the circumstances 


ne 


here were more akin to those in Walt's Broiler'™ than they were to 
those in Dependable Tile Co.''° In both cases, the majority said, the 
Board sought to determine whether “‘employer conduct was inconsist- 
ent with a stated intent to abandon group bargaiming.’ The employer 
conduct here, as in Waits Broiler, was not deemed to be inconsistent 
with such intent. 

‘9 agreeing with the judge's findings that the union violated Sec- 
tion &(b) 1B) and (3) by submitting negotiating issues to the indus- 
try 's dispute resolution body and attempting to enforce the resulting 
interest arbitration award, Chairman Stephens and Member Cracraft 
took account of the Board's intervening decision in Electrical Work 
ers IBEW Local 113 (Collier Electric).'*' They relied on that portion 
of Collier which imposed a threshold test of good-faith bargaining 
that must be met before the Board reaches the issue concerning the 
applicability of an interest-arbitration clause. Since here the union had 
already unlawfully refused to meet with the Sundt group's chosen ne- 
gotiating committee, the subsequent violations follow automaticaily. 

In dissent, Member Devaney said that the union's conduct in refus- 
ing to meet and negotiate with the Sundt group committee members 
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was justified under the rationale of Dependable Tile. **| do not think 
that this Bourd should force a uason to conduct two separate sets of 
negotiations when the employers with whom it is negotiating are per- 
ticipating in both sets of negotiations and need not be bound to the 
results of either set of negotiations,” explained Member Devaney. 
“The majori'y’s ruling allows employers to compel a union to submit 
to their bistant search for the best of several worlds of bargaining. 
| would not place the imprimatur of the Board on such conduct,” he 
added. 


G. legal Secondary Activity 


The statutory orohibitions against certain types of strikes or boy- 
cotts are contamed in Section 5(b) 4). Clause (1) of that section for- 
bids umions to strike or to induce or encourage strikes or work stop- 
pages by ar. individual employed by any person engaged in com 
merce, or in any industry affecting commerce; clause (nn) makes i un- 
lawful for a union to threaten, coerce, or restrain any such person, 
where the actions in clause (i) or (11) are for any of the objects pro- 
scribed by subparagraphs (A), (B), (C), or (D). Provisos to the section 
exempt from its prohibitions ‘‘publicity, other than picketing, for the 
purpose of truthfully advising the public’’ and ‘‘any primary strike 
or primary picketing.” 

In Electrical Workers IBEW Local 46 (Puget Sound NECA),''* the 
Board dismissed a complaint alleging that the respondent union acted 
unlawfully in pursuing a contract grievance aimed at forcing a multi- 
employer association to cease operating a hiring hall that dispatched 
workers to construction jobs of association members that were not 
parties to the collective-bargaining agreement with the umon. Specifi 
cally, the complaint charges (and the administrative law judge found) 
that the union violated Sections S(e), 8(b)4)(uMA), and &(b\2) by 
pursuing the grievance. 

The multiemployer association provided both a referral service for 
journeymen electricians and an apprenticeship training program to its 
nonunion employer members. The union, which operated its own hir- 
ing hall and apprenticeship programs, objected to the associations op- 
erations as being in violation of the parties’ contract. After the asso- 
ciation denied the union's grievance, the union pursued it to the 
Council on Industrial Relations (CIR) for arbitration. The CIR ruled 
that the association violated the ‘‘spirit and intent’’ of the contract 
by operating the rival nonunion services, and ordered the association 
to cease and desist from such operation. The association complied 
with this order. It then filed suit in U.S. district court under Section 
301 of the Act seeking vacation of the CIR award and damages. The 
suit was stayed by the court pending a ruling by the Board. 

The Board found, contrary to the judge, that the union's pursuit of 
the grievance did not violate Section 8(e) (nor the other sections of 
the Act alleged to be violated, the resolution of which was dependent 
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on the resolution of the 8(e) issue). The Board, while noting that the 
parties’ agreement as. interpreted by the CIR fell within the literal 
terms of Section 8(e) in that it required the association io cease offer- 
ing certain services io its nonunion meinbers, did not end the inquiry 
there. Although the Board did not agree with the unson’s claim that 
its object was work preservation, it did agree that under the cir- 
cumstances a carefully delineated exception should be recognized 
without doing violence to the congressional intent embodied in Sec- 
tion 8(e). 

The Board briefly reviewed the legislative history of Section 8(e), 
and concluded that what was at issue in the instant case was not truly 
analogous to what Congress sought to address. The concern which 
motivated the union was protection of the contractually established 
hiring hall and apprenticeship system which it believed were threat- 
ened by the competing programs being run by the association. The 
association was not a “‘neutral’’ with respect to that concern, and the 
Board determined that the union could reasonably expect the associa- 
tion not to take action directly undermining the programs established 
by the collective-bargaining agreement to which it had agreed to be 
bound. The Board declined to read Section 8(e) as precluding the ac- 
tions taken by the union when those expectations were frustrated. 

The Board found that ihe union’s grievance was sufficiently related 
to legitimate concerns about the effects of direct actions of the asso- 
ciation on lawful union interest protected by the agreement that it 
could not be condemned under Section 8(e) as an effort ‘‘tactically 
calculated to satisfy union objectives elsewhere.""''* The grievance 
focused on maintaining the availability of an adequate skilled labor 
supply to meet the needs of the employers who were bound by the 
collective-bargaining agreement. The grievance did not focus on the 
labor relations between the association's nonunion employer members 
and their employees. The Board thus concluded that the union's ac- 
tions in pursuing its grievance had the legitimate aim of safeguarding 
the stability of the employment arrangement provided for in the par- 
ties’ agreement. 

The Board noted its reluctance to find that the union's efforts to 
protect its hiring hall arrangements violated Section 8(e) in view of 
the unique statutory treatment afforded such arrangements in Section 
&(f). That section specifically approves the use of hiring halls in the 
building and construction industry. 

In Sheet Metal Workers Local 80 (Limbach Co.),''* the Board held 
that the respondent unions violated Section 8(b)(4)(i) and (11)(B) by 
disclaiming interest in representing the employer's employees and by 
inducing and encouraging employees not to work for the employer, 
because an object of both actions was to force the employer to cease 
doing business with an employer, Harper Mechanical Corporation, 
with whom the unions had a primary dispute. 


''* National Woodwork Mf. Assn. v. NLRB, 386 U.S. 612. $44 (1967) 
''4305 NLRB 312 (Chairman Stephens and Members Devaney and Oviatt). 
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The unions and the employer had an &f) relationship for many 
years. In 1983, the empleyer’s parent company bought Harper, a non- 
union company. The union contacted Walter Limbach, the chairman 
of the board of the employer, and the president of the parent com- 
pany, and indicated that they thought Harper should recognize the 
unions as the representative for its employees. When Limbach stated 
he had no control over Harper’s labor policies, the union stated that 
uey would repudiate their bargaining relationship with the employer 
at the end of the current contract and disclaim interest in representing 
the employees of the employer. In 1988, the unions took the threat- 
ened actions. and the employer filed 8(b)(4)(i) and (ii)(B) charges 
with the Board. 

The judge determined that Limbach was ultimately in control of 
both companies, and that the unions’ primary dispute was with the 
employer. The Board found, however, that something more than com- 
mon ownership must be shown to establish that the employer and 
Harper were a single integrated enterprise, and that, therefore, the 
unions’ primary dispute was with Harper. Thus, the Board concluded 
that any actions on the part of the unions directed to the employer 
with an object of influencing the employer's relationship with Harper 
was unlawful secondary activity. 

The Board recognizea that ‘‘in the absence of an unlawful objec- 
five, a union without a collective-bargaining agreement can lawfully 
disclaim interest in representing a group of employees,’’ but found 
that here, the disclaimer was motivated, at least in part, by a desire 
to force Harper to recognize the unions as the representative of its 
employees. The Board stated that it was this secondary object—to en- 
mesh the employer in the unions’ dispute with Harper, with the aim 
of compziling Harper to recognize the unions—that renders the 
unions’ disclaimers unlawful. 

The Board further found that the unions violated the Act by telling 
their members that as of the effective date of the disclaimer, the em- 
ployer was considered to be a nonunion employer, and that any mem- 
ber working for the employer after that date would be in violation 
of the unions’ constitution and bylaws. The Board reasoned that al- 
though the unions’ rule against working for a nonunion employer may 
be valid, “‘its use to induce employees to withhold service from the 
Employer for a proscribed secondary reason was unlawful.’’ 


H. Recognitional Picketing 


Section 8(b)(7) of the Act makes it an unfair labor practice for a 
labor organization which is not the certified employee representative 
to picket or threaten to picket for an object of recognition or organi- 
zation in the situations delineated in subparagraphs (A), (B), and (C). 
Such picketing is prohibited: (A) when another union is lawfully rec- 
ognized by the employer and a question concerning representation 
may not be appropriately raised under Section 9(c); (B) when a valid 
election has been held within the preceding 12 months; or (C) when 
no petition for a Board election has been filed ‘‘within a reasonable 


Unfair Labor Practices 10] 


period of time not to exceed thirty days from the commencement of 
such picketing.”’ 

In Mine Workers District 17 (Hatfield Dock),''* the Board majority 
reversed the administrative law judge and found that the respondent 
union did not violate Section 8(b)(7)(C) when it threatened to picket 
the employer for recognition. 

Shortly after the employer began operating a coal storage and 
equipment facility, the union twice asked the employer to recognize 
it as its employees’ bargaining representative. When the employer did 
not recognize it, the union said that it had done all it could to keep 
pickets from shutting down the employer, and that picketing would 
begin the following Monday. No picketing occurred. 

Relying on Service Employees Local 73 (A-1 Security),''® the ad- 
ministrative law judge found that the union’s threat to picket for rec- 
ognition, even though unaccompanied by actual picketing, violated 
Section 8(b)(7)(C) because it was not formally retracted *‘within a 
reasonable period of time not to exceed thirty days.’’ In A-/ Security, 
the Board had found a similar varetracted threat to picket for recogni- 
tion unlawful in circumstances where the threatening union could not 
have been certified. 

In reversing the judge, the Board majority noted that the issue of 
whether a certifiable union violates Section 8(b)(7)(C) by making an 
‘“‘unretracted and unrealized single threat to picket for recognition”’ 
was one of first impression. Examining the statute, the majority inter- 
preted Section 8(b)(7)(C) to provide that organizational and 
recognitional picketing and the threat by a certifiable union to engage 
in such picketing was unlawful once the criteria of Section 8(b)(7)(C) 
had been met. Thus, held the majority, ‘‘once picketing for recogni- 
tion or organizational purposes by a certifiable union has continued 
for a reasonable period, not to exceed 30 days, without a petition 
being filed, any additional picketing or picketing threats’’ violate the 
Act. 

In reaching this interpretation of the Act, the majority examined, 
and found inconclusive, Section 8(b)(7)(C)’s legislative history. Al- 
though Congress clearly had sought to ‘‘limit ‘top down’ and ‘black- 
mail’ organizing tactics through which unions used economic weap- 
ons to force themselves on employees, regardless of employee wish- 
es,’ and additionally was concerned about “‘the coercive impact of 
threats apart from picketing,’’ the majority found no evidence in the 
legislative history that Congress sought to ‘“‘limit the use of threats 
to a greater extent than actual picketing.’’ Because Congress was 
willing to permit picketing for ‘‘a reasonable period of time not to 
exceed thirty days,’ the majority found it reasonable to infer that 
‘“Congress must also have been willing to permit a warning that such 
picketing could or would happen.”’ 

Member Cracraft, dissenting, agreed with the judge's analysis and 
found that the union’s unrevoked picketing threat violated Section 
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8(b)(7)(C). Member Cracraft noted that in A-/ Security the Board in- 
terpreted *‘such picketing’ in Section 8(b)(7)(C) to proscribe threats 
to picket to the same extent as actual picketing. Further, the court re- 
viewing the Board's A-/ Security decision agreed with this interpreta- 
tion, finding it *‘the most reasonable reading of the statute.’’ In Mem- 
ber Cracraft’s view, as no compelling reason was offered for depart- 
ing from this interpretation of Section 8(b)(7)(C), she would adhere 
to Board precedent and find that the union's unretracted picketing 
threat violated the Act. 


I. Deferral to Grievance/Arbitration Procedure 


The jurisdiction of the Board over unfair labor practices is exclu- 
sive under Section 10(a) of the Act and is not *‘affected by any other 
means of adjustment or prevention that has been or may be estab- 
lished by agreement, law or otherwise.’ However consistent with the 
congressional policy to em ourage utilization of agreements to arbi- 
trate grievance disputes, t}e Board, in the exercise of its discretion, 
will under appropriate c) cumstances withhold its processes in def- 
erence to an arbitration fr ocedure. 

The Board has long ’ eld that when an issue presented in an unfair 
labor practice proceed ng has previously been decided in an arbitra- 
tion proceeding, the Joard will defer to the arbitration award if the 
proceedings appear to have been fair and regular, all parties had 


agreed to be bound, and the decision of the arbitration panel is not 
clearly repugnant to the purposes and policies of the Act.''’ 


1. Substance Abuse Policy 


In Bath Iron Works Corp.,''* the Board held that an arbitrator's 
decision upholding the unilateral implementation of a substance abuse 
policy, which included provisions for drug and alcohol testing, was 
not repugnant to the Purposes and policies of the Act under the 
Spielberg/Olin standard,''’ and that accordingly, deferral was appro- 
priate. 

The arbitrator found that the substance abuse policy was no more 
than a ‘‘methodological,’’ procedural elaboration of two plant rules 
which addressed both possession of and being ‘‘under the influence’’ 
of drugs or alcohol on company property. The ‘‘under the influence" 
rule authorized testing to make the necessary determinations, and both 
rules established disciplinary sanctions for violations. The rules had 
been in effect since at least 8 years prior to the events in the case 
and had not been opposed by the union. The arbitrator found that the 
1986 implementation of the policy did not constitute a significant, 
substantial change from the status quo, concluding that it did not raise 
a bargaining obligation under the Act or violate the parties’ collec- 
tive-bargaining agreement. 


'"” Spielberg Mfg. Co., 112 NLRB 1080 (1955) 
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The administrative law judge, however, found that the arbitrator's 
decision was “wholly inconsistent’’ with Board law, and thus pal- 
pably wrong and clearly repugnant to the Act. The Board, in dis- 
agreement with the judge, found that the arbitrator's decision, for the 
most part, was susceptible to an interpretation consistent with the Act 
and thus to that extent was not palpably wrong. It made a threshold 
finding that the union indisputably acquiesced in, and therefore vali- 
dated, the previous implementation of the two plant rules. It then 
demonstrated that the arbitrator’s view of the substance abuse policy 
as a nonbargainable, procedural elaboration of the two plant rules was 
consistent with Board precedent establishing no duty to bargain where 
unilateral changes do not consiitute *‘material, substantial, and signifi- 
cant’’ changes in the employer's legitimate rules or practice, espe- 
cially with regard to employee disciplinary measures. 

The Board also found that two aspects of the substance abuse pol- 
icy—the addition of *‘drug paraphernalia’’ possession as a ground for 
discharge, and new rules establishing disciplinary measures for em- 
ployees convicted of drug or alcohol related crimes—were clearly 
outside the scope of the two rules and constituted entirely new condi- 
tions of employment. Accordingly, the Board agreed with the judge 
that deferral to the arbitrator's decision was inappropriate to this ex- 
tent, and concluded that the unilateral implementation of these two 
changes violated Section 8(a)(5) and (1). 


2. Prearbitration Settlement 


In Catalytic, Inc.,'*° the Board determined it would exercise its 
discretion to defer to a contractual grievance settlement prior to arbi- 
tration between the employer and the collective-bargaining representa- 
tive, even though such settlement was opposed by the grievant and 
his local union, which was not the bargaining representative or a 
party to the contract. 

In August 1985, the Philadelphia Electric Company (PECO) as- 
signed some repair work at its Peach Bottom nuclear plant in Delta, 
Pennsylvania, to the respondent company. PECO retained some of the 
work, which it then assigned to a different contractor. Plumbers and 
Pipefitters Local 520 protested and argued that all the work should 
be assigned to Local 520. The grievant, Berry, Local 520's steward, 
assisted the respondent's foreman with assigning the work. However, 
after conferring with Local 520’s business manager, Berry then coun- 
termanded respondent's orders and gave alternative directions to the 
workers on the project. The respondent then consulted the bargaining 
representative, United Association,'*! which countermanded the local 
union’s directions. The company then met with both the bargaining 
representative and Local 520 Business Manager Hartinger. Subse- 
quent to this meeting, Berry was discharged for insubordination. 
Local 520 filed a grievance, and the grievance procedure led to a gen- 
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eral president's committee (GPC) decision that Berry should be made 
eligible for rehire without backpay. The company and the United As- 
sociation both accepted the GPC’s decision as binding. Local 520 
protested and contended that Berry should be reinstated with com- 
pensation for lost wages. 

Reversing the administrative law judge, Members Devaney and 
Oviatt determined that the agreement by the company and the bar- 
gaining representative to the GPC decision was enough to warrant the 
Board's deferral to that resolution without the consent of the grievant 
and the local union.'?- In doing so, the Board cited to the rationale 
in Postal Service,'** referring to the Ninth Circuit's approval of the 
Board's decision in Alpha Beta Co.,'*4 under the implicit theory that 
an ‘‘employee’s collective-bargaining agent was empowered to bind 
him, even without his consent.”’ 

The majority concluded that the settlement involved a compromise 
which, whiie it might not provide all that the grievant wanted, was 
grounded in a “‘fair and regular’’ grievance procedure to which all 
parties agreed to be bound, and the resolution was not repugnant to 
the purposes and policies of the Act. 

Finally, the Board concluded that the last deferral criterion of Olin 
Corp.'?° was met because the settlement reached prior to the arbitra- 
tion involved contractual issues which were factually parallel to the 
unfair labor practice issue presented, and the parties were aware of 
these issues. 

Member Cracraft, dissenting, contended that the case did not in- 
volve a grievance settlement, but merely a union’s decision not to ap- 
peal a grievance to arbitration. In Member Cracraft’s view, the GPC 
decision did not constitute a “‘negotiated settlement’’ of Berry's 
grievance. Moreover, the International Association's decision not to 
take the decision to arbitration was not a settlement. 

Member Cracraft distinguished this case from Alpha Beta and Post- 
al Service because those instances involved direct employer-union 
discussions, concessions, and subsequent agreements. In this instance 
there was no negotiation, but rather a decision of the International 
Association not to pursue the grievance to arbitration. Member 
Cracraft cited the Board's decision in Spann Maintenance Co.,'?© in 
concluding that a union’s decision not to pursue a grievance was not 
equivalent to a settlement. Similarly, in this case, the parties did not 
negotiate a ‘‘mutually satisfactory resolution of the grievance’’— 
thereby, distinguishing the decision not to appeal the grievance to ar- 
bitration from a settlement of the grievance. 


'22 In view of the decision to defer, the majority found it unnecessary to pass on the merits of the ULP 
case 
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3. Unilateral Job Reclassification 


In Haddon-Craftsmen,'*’ the Board majority declined to defer to 
an arbitrator's ruling and held that the respondent had violated Sec- 
tions 8(a)(5) and 8(d) by reclassifying semiskilled bookbinders as un- 
skilled without affording the union notice and an opportunity to bar- 
gain over the decision and in repudiation of the parties’ collective- 
bargaining agreement. Instead, the union had waived its rights to bar- 
gain over the decision through inaction. Member Cracraft, concurring, 
would have deferred to the arbitrator's ruling. 

The respondent, a bookbinder, had traditionally classified employ- 
ees into four classes: A (skilled), B and C (semiskilled), and D (un- 
skilled). Over the year, demands for work in the B and C skill ranges 
has declined. The respondent has reclassified some B and C employ- 
ees as D’s three times since 1976, each time with advance notice to 
the union and employees. 

On June 3, 1986, the respondent reclassified all B and C employees 
as D’s. In mid-April Plant Manager Ephault notified Union President 
Hennigan of the proposed change. Although Hennigan and plant man- 
agement met three more times before June 3, Hennigan never de- 
manded bargaining over the decision to reclassify the employees. On 
June 6, Hennigan filed a grievance, which was denied, with the arbi- 
trator noting that the parties had not placed before him the question 
of the respondent's compliance with the contract's provision that an 
employee's pay was to be adjusted on permanent reassignment to a 
lower rated job, with the foreman and the steward to decide when 
such assignments were permanent. After the arbitration award issued, 
the union’s 8(a)(5) and 8(d) charges were processed. 

The Board reversed the judge's finding that the respondent had pre- 
sented Hennigan with a fait accompli so that any request or demand 
for bargaining would have been futile, noting that the respondent no- 
tified the union 5-11 days before it posted a notice to employees and 
more than 5 weeks before the change actually occurred, which pro- 
vided a meaningful opportunity to bargain. Further, the Board found 
that the “‘positive language of the notice to employees did not render 
a request for bargaining futile.'** 

The Board agreed with the judge that deferral to the arbitrator's 
award was inappropriate, as the arbitrator, in finding that the respond- 
ent had not violated the agreement, had stressed that no evidence con- 
cerning key provisions of the contract were before him. Further, the 
Board found that the complaint alleged violations under two separate 
theories: first, that the unilateral changes violated the parties’ contract, 
and second, that the respondent had violated its statutory duty by fail- 
ing to provide notice and an opportunity to bargain over changes in 
terms and conditions of employment. The Board noted that, as the ar- 
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bitrator failed to consider whether the union waived its statutory right 
to bargain over unilateral changes, the finding that nothing in the con- 
tract prohibits the unilateral action was not conclusive of the statutory 
issue. 

Member Cracraft, concurring, would have found that ‘‘the arbitra- 
tor was presented generally with the facts relevant to resolving the 
unfair labor practice issue.’’ She noted that the judge had found that 
the arbitration proceeding was fair and regular, the award was not re- 
pugnant to the Act, and the contractual issue was factually parallel 
to the unfair labor practice issues, so that, under Spielberg Mfg. 
Co.,'*° deferral to the award would have been appropriate. 


4. Deferring to Grievance Panel 


In Motor Convoy,'*° a majority of the Board held that the com- 
plaint should be dismissed by deferring to a grievance panel arbitra- 
tion award. The complaint alleged that the employer and the union 
permitted the shop steward to use superseniority for purposes of job 
bidding. At a prior arbitration on this issue, the union contended that 
the steward needed superseniority to obtain a particular job that 
would make him more available to perform his steward duties. The 
arbitration panel, in denying the grievance contesting the steward’s 
superseniority, found simply that the steward ‘‘did not use the right 
to bid for monetary gain.” 

The majority stated deferral is appropriate where the proceedings 
appear fair and regular, all parties agree to be bound, and the award 
in not clearly repugnant to the purposes and policies of the Act. The 
majority found there was no evidence presented that the proceedings 
were not fair and regular, the General Counsel dic not raise the fair- 
ness issue, and the employer supported the grievani« position in arbi- 
tration. The majority further found that the arbitral award is not clear- 
ly repugnant to the Act because it is susceptible to an interpretation 
consistent with the Act, i.e., that the steward needed superseniority 
to perform his duties. Accordingly, the majority held that deferral was 
appropriate in this case. 

Chairman Stephens and Member Oviatt, dissenting, believed that 
deferral was inappropriate im this case. They stated the issue of 
superseniority is not suitable for deferral because the validity of the 
grant of superseniority is beyond the authority and competence of an 
arbitral panel. They further stated that the arbitral award is repugnant 
to the Act because it addresses the steward’s motive in using his 
superseniority, rather than the statutory requirement governing its use. 
Lastly, the dissent stated the arbitration proceedings were not fair and 
regular because the union opposed the employee grievants in that pro- 
ceeding. 


27112 NLRB 1080, 1082 (1955) 
‘© 303 NLRB 135 (Members Cracraft, Devaney, and Raudahbaugh, Chairman Stephens and Member Oviatt 
dissenting) 


Unfair Labor Practices 
J. Remedial Order Provisions 


1. Bargaining Order 


In Daniel Finley Allen & Co.,'*' a panel majority adopted the find- 
ings of the administrative law judge and refused to grant a bargaining 
order because of the incidents of mi conduct committed by both the 
employer and the union. 

The Board found that the employer's misconduct—including threat- 
ening to discharge employees or to sell the business if the employees 
chose representation, threatening to assault or kill striking employees 
and their families, threatening to damage their property, challenging 
employees to fights, driving recklessly at employees, promising bene- 
fits if the strike was abandoned, and discriminatorily refusing to rein- 
State the strikers—standing alone, could have -asonably warranted a 
bargaining order. 

The Board found, however, that the employer's misconduct did not 
occur in a vacuum and that the union incidents of misconduct war- 
ranted withholding a bargaining order. The Board noted the judge's 
finding that since the inception of the strike, the union followed a de- 
liberate plan of using cars driven by union business agents and filled 
with strikers to follow replacement employees and threaten and in- 
timidate them into ceasing work for the employer. The Board found 
this intimidation to be conduct that belied a good-faith pursuit of 
legal remedies with the Board and denied the bargaining order. See 
also Laura Modes Co.'*? and Allou Distributors.'** 

Member Devaney dissented. While not condoning the conduct of 
the union, he found the union’s conduct was of a limited timespan 
and did not include the acts of physical violence attributed to the em- 
ployer. He found the employer's conduct made the holding of a fair 
election impossible and would have granted the bargaining order. 


2. Cease-and-Desist Order 


In Boise Cascade Corp.,'** the Board majority held that a cease- 
and-desist order is an appropriate remedy for the respondent's unilat- 
eral grant and subsequent withdrawal of a free weekend certificate 
(valued at $450) to each of 9 nonstriking, but not to striking employ- 
ees, rather than requiring the benefit for all (approximately 184) unit 
employees. The Board unanimously found that both the grant and 
withdrawal of the weekend benefit violated Section 8(a)(5) and (1), 
and that it also tends to interfere with employees’ future exercise of 
the right to engage in protected concerted activities, in violation of 
Section 8(a)(1). 

Chairman Stephens also found that the employer's disparate treat- 
ment of strikers violated Section 8(a)(3) as well as 8(a)(1), while 


'"1 303 NLRB 846 (Members Devaney, Oviatt, and Raudabaugh) 

'"? 144 NLRB 1592 (1963) 

'*°201 NLRB 47 (1973) 

'™* 304 NLRB 94 (Chairman Stephens and Member Devaney, Member Cracraft dissenting) 
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Members Cracraft and Devaney found it unnecessary to pass on the 
8(a)(3) complaint allegation. 

A sympathy strike that began on or about June 20, 1988, converted 
to a primary economic strike on August 1, on the expiration of the 
collective-bargaining agreement, and ended on about August 20. All 
but nine employees, called crossovers, honored the picket line. The 
respondent announced in August at informational meetings with 
crossover employees that they and their spouses would be given a 
free weekend vacation but to keep it quiet. The respondent awarded 
the weekend certificates in early October without notifying the union, 
but the union soon learned of it and filed unfair labor practice 
charges. The respondent met with the union, apologized for: having 
“screwed up,’’ and offered suggestions for resolving the charges, but 
no resolution was reached at that meeting. However, the respondent 
retrieved each unused certificate, or its value, from the crossovers 
prior to the complaint, and thereafter notified the union that it had 
done so. 

The majority declined to order the benefit to both striking and 
nonstriking employees because it found the instant case distinguish- 
able from Aero-Motive Mfg. Co.,'°° where the Board rejected requir- 
ing the rescission of unlawful bonus payments on the ground that it 
would be impractical and would also create greater discord among the 
employees then that currently existing as a result of the employer's 
wrongful action. Contrary to Aero-Motive, supra, and Swedish Hos- 
pital Medical Center,'** the majority noted that there is a practical 
alternative here because the respondent (unilaterally) rescinded the 
benefit prior to the complaint and thereby mitigated the in pact of any 
unlawful interference with the strikers’ Section 7 rights. The majority 
also found this case distinguishable from Bellingham Frozen 
Foods,'*’ in which the Board, in the circumstances of unilateral 
grants to all employees, allowed the union the option whether to 
leave things as they are or to reopen the subject and bargain over the 
grant. 

In dissent, Member Cracraft found Aero-Motive applicable, and that 
the statutory standard of equality of treatment between employees re- 
quires the respondent to provide all unit employees with the $450 cer- 
tificate of its equivalent. Member Cracraft argued that by withholding 
the Aero-Motive remedy, the majority was permitting the respondent 
to profit by its illegal rescission of the benefit, enabling it to deprive 
employees of a benefit as a consequence of the union’s having in- 
voked the Board's processes, alienating further the crossovers from 
the union, and encouraging similar unlawful conduct by allowing a 
respondent who is caught rewarding crossovers to avoid sanctions by 
simply unilaterally rescinding the reward. 

In /ron Workers Local 478 (N.E. Carlson Construction),'** the 
Board held that a broad remedial order is properly issued against a 


'** 195 NLRB 790, 793 (1972), enfd 475 F.2d 27 (6th Cir, 1973) 

'*232 NLRB 16 (1977), supp. decision 298 NLRB 1087 (1978), enfd. 619 F.2d 33 (9th Cir. 1980) 
7237 NLRB 1450 (1978) 
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union for repeated secondary boycott activity proscribed by Section 
&(b\ 4B). 

The Board found, inter alia, that the union, in furtherance of its 
labor dispute with a jobsite subcontractor, violated Section 8(b)(4)(1) 
and (ii)(B) by unlawfully picketing a gate reserved for neutral em- 
ployers, and independently violated Section (b)(4)(B) by threatening 
to picket all gates, including the reserved gate, and by inducing an 
employee of a neutral employer to refrain from crossing the union’s 
picket line. 

In granting broad remedial relief, the Board emphasized that ap- 
proximately | year earlier, the union unlawfully sought to enmesh 
neutral employees and employers in a primary dispute by picketing 
at gates reserved for use by neutrals, or by picketing at times when 
the primary employer was not preserit at the jobsite. In addition, the 
union’s business agent, who directed the unlawful picketing in the 
earlier case, was again the central figure responsible for directing the 
unlawful picketing and uttering the aforementioned threats in the in- 
stant case. 

The Board concluded that the repeated unlawful conduct at yet an- 
other site involving more employer targets, considered against the 
background of similar events directed | year earlier by the same busi- 
ness agent, was so egregious as to manifest a general disregard for 
the rights of neutral employees and employers. Accordingly, a broad 
remedial order was appropriate to sufficiently deter further mis- 
conduct against other neutrals. 


3. Backpay Matters 


In F. E. Hazard, Ltd.,'*° the Board held that a discriminatee did 
not incur 2 willful loss of earnings by maintaining self-employment 
wh.le refusing three more lucrative job referrals from Local 42 of the 
Electrical Workers. 

On Fe 26, 1990, the Board affirmed a judge's finding that 
Kenneth Moffitt did not act unreasonably by refusing the job refer- 
rals. On October 26, 1990, the Second Circuit remanded the case to 
the Board for specific factual findings as to Moffitt’s rejection of the 
second and third referrals, noting that ‘‘at some point a refusal to ac- 
cept substantially equivalent employment that is offered terminates 
the former employer's back-pay obligation.**'“° 

On remand, the Board held that the tolling principle to which the 
court referred applies only when the applicant's rejection is of an 
offer of the same job from the discriminating employer. Because the 
offers Moffitt rejected were not from the discriminating employer, the 
Board held that the only question remaining for it to decide was 
whether Moffitt was engaged in jegitimate interim employment. The 
Board then determined that at the time of the second and third refer- 
rals, Moffitt was still self-employed and continued to engage in legiti- 
mate interim employment. 


‘303 NLRB 209 (Chairman Stephens and Members Cracraft and Devaney) 
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The Beard also held that Moffitt had outstanding work commit- 
ments when he received the second and third referrals, which he 
would have been unable to meet because he would have had to accept 
the referrals on short notice. Finally, the Board held that Moffitt's 
self-employment was still a fledgling business and it was not unrea- 
sonable for him to reject the referrals even though his business was 
not yet profitable. 

In Wind-Chester Roofing Products,'*' the Board held that the rem- 
edy for an employer's failure to provide contractually required health 
care coverage extends to the initial date coverage was not provided, 
even though the unfair labor practice charge was not filed until al- 
most 9 months later. 

The administrative law judge found the employer failed to provide 
health insurance from the date it assumed the union contract on De- 
cember 14, 1988. Because the unfair labor practice charge was not 
filed until September 11, 1989, however, the judge found Section 
10(b) bars finding a violation or providing a remedy more than 6 
months before the charge was filed. 

The Board, in reversing the judge on this point, noted that the 
union opened the contract for uio@iliections and that the parties dis- 


cussed the health care coverage. The parties agreed at the first bar- 
gaining session that the union would permit the employer to provide 
an “‘equivalent’’ health care plan which could be obtained at lesser 
cost. The employer never provided health care coverage, but contin- 
ued to assure the union such coverage would be obtained and weald 


be retroactive to December 14, 1988. 

On July 5, 1989, the employer for the first time stated that it might 
never provide health care coverage due to its financial condition. The 
Board concluded ‘that the unfair labor practice in violation of Sec- 
tion 8(a)(5) initially occurred on July 5 when the Respondent first in- 
dicated that it considered itself free to renege on the understanding 
to’’ provide the agreed-upon health care coverage. Dating the unfair 
labor practice from July 5, 1989, the Board noted the September 11 
filing of the unfair labor practice charge was within the 10(b) period 
and found the appropriate remedy is to pay all qualified medical bills 
dating back to December 14, 1988. 


4. Postdischarge Misconduct 


In Precision Window Mfg.,'** a panel majority of the Board held 
that an employee, unlawfully discharged for his protected concerted 
activity, did not forfeit his right to reinstatement and backpay because 
of his postdischarge misconduct of cursing a supervisor and calling 
him obscene names, and threatening to beat up and kill the supervisor 
and to return later that afternoon to carry out his threats. 

The majority found that the employee's conduct was ‘‘an imme- 
diate response to the Respondent's act of discriminatorily discharging 
him’’ and “‘did not rise to the level of conduct so flagrant as to re- 


*' 302 NLRB 878 (Chairman Stephens and Members Cracraft and Over’ 
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quire forfeiture of reinstatement and backpay."’ The majority noted in 
particular that even the supervisor's account of the employee's out- 
burst *‘indicates that i was a rambling, semicoherent mix of insult 
and threat,"" and that the employee did not repeat any of his state- 
ments when he returned at quitting time to pick up his carpool nders. 
Member Raudabaugh, dissenting, would find that the employee for- 
feited his remedial aid under the Act by making a threat to kill and 
to return that afternoon to carry out the threat and then returning con- 
sistent with his threat. He acknowledged that an employer may not 
provoke an employee to engage in misconduct and then rely on this 
misconduct to terminate the employee, but added *‘a provoked em- 
ployee does not have an unlimited right to engage in misconduct 
without losing his remedial rights."’ He “‘would deny these remedies 
where an employee has engaged in misconduct as serious as a threat 
to kill,”’ especially as here where the employee took “‘overt steps 
consistent with the threat,’’ by returning consistent with his threat. 


K. Equal Access to Justice Act 


In Quality C.A.T.V.,'** the Board majority held that the General 
Counsel was substantially justified in pursuing the complaint before 
and after the Seventh Circuit remanded the case and therefore the re- 
spondent was not entitled to attorney's fees and expenses under the 
Equal Access to Justice Act. 

In the underlying unfair labor practice case, an administrative law 
judge found that two employees in fact did not refuse to work be- 
cause they were concerned about their safety (the safety theory) but 
the judge inferred that the respondent unlawfully discharged them for 
refusing to work to protest what they perceived to be their su 
visor’s lack of concern for their comfort (the discomfort theory). The 
Board adopted the judge's decision. 

The Seventh Circuit found that the discomfort theory was not en- 
compassed within the complaint and therefore disagreed with the 
Board's holding. But, the court remanded for the Board to decide the 
case under the safety t , 

The Board unanimously held that the General Counsel was justified 
in pursuing the complaint before the court's remand. Although the 
judge held that safety was not the reason for refusing to work, the 
Board found that the evidence was subject to different interpretation. 
Had the judge drawn alternative inferences, he could have concluded 
that the employees were motivated by safety concerns. Therefore, the 
General Counsel was substantially justified in pursuing the safety the- 
ory in the exceptions stage of the proceeding. The Board majority of 
Chairman $ s and Member Cracraft found that the General 
Counsel was substantially justified in continuing the case after the 
court remand. Observing that the court remanded rather than ordering 
the complaint dismissed, the majority reasoned that the court recog- 
nized there were different but reasonable inferences that could be 


'*' 10) NLRB 449 (Charman Stephen and Member Cracraft, Member Devaney drwvercing) 


112 Fifty-Sixth Annual Report of the National Labor Relations Board 


drawn from the record. Thus, even though the Board chose not to 
make those :nfereaces on remand, the General Counsel's failure to 
prevail did not mean that the General Counsel was not substantially 
justified in pursuing the complaint on remand. 

Member Devaney would have granted attorney's fees and expenses 
incurred after the remand. He reasoned that the court's rejection of 
the discomfort theory on procedural grounds and the Board's adopting 
of the judge's findings about the employees’ motiva‘ion in the under- 
lying case should have put the General Counsel on notice that he 
could not have had a basis for believing he would prevail on remand. 


VI 
Supreme Court Litigation 


During fiscal year 1991, the Supreme Court decided two cases in 
which the Board was a party. 


A. The Board’s Use of Its Rulemaking Power to Define 
Bargaining Units for Acute Care Hospitals 


In American Hospital Assn.,' the Supreme Court upheld the 
Board’s authority to use its rulemaking power to promulgate a rule 
providing that, except in “extraordinary circumstances,’ eight de- 
fined employee bargaining units are the appropriate units for collec- 
tive bargaining in acute care hospitals. The case arose out of a suit 
brought by petitioner, American Hospital Association, challenging the 
facial validity of the Board’s acute care hospital unit rule on the 
grounds that (1) Section 9(b) of the National Labor Relations Act 
(NLRA) requires the Board to make a separate bargaining unit deter- 
mi:ation *‘in each case’’ and, therefore, prohibits the Board from 
using general rules to define bargaining units; (2) the rule violates a 
ccagressional admonition to the Board to avoid the undue prolifera- 
tin of bargaining units in the health care industry; and (3) the rule 
is arbitrary and capricious. The district court agreed with petitioner's 
second argument and enjoined the rule's enforcement, but the court 
of appeals found no merit in any of the three arguments and reversed. 
The Supreme Court unanimously upheld the court of appeals. 

First, the Supreme Court found that the Board's broad rulemaking 
powers under Section 6 of the NLRA authorize the rule and are not 
limited by Section 9(b)’s mandate that the Board decide the appro- 
priate bargaining unit “‘in each case."’ In the Court's view, the clear 
and more natural meaning of the ‘‘in each case’’ requirement is sim. 
ply to indicate that, whenever there is a disagreement between em- 
ployers and employees about the appropriateness of a bargaining unit, 
the Board shall resolve the dispute. In doing so, the Board is entitled 
to rely on rules that it has developed to circumscribe and to guide 
its discretion either in the process of case-by-case adjudication or by 
the exercise of its rulemaking authority. 

This interpretation of the “‘in each case’’ requirement, the Court 
found, is reinforced by the NLRA’s structure and policy. Thus, if 
Congress had intended to curtail in a particular area the broad rule- 
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making authority granted in Section 6, *“‘we would have expected it 
to do so in language expressly describing an exception from that sec- 
tion or at least referring specifically to the section." And the Act's 
underlying policy “‘of facilitating the organization and recognition of 
unions is certainly served by rules that define in advance the portions 
of the work force in which bargaining efforts may properly be con- 
ducted.”’ Nor is petitioner aided by Section 9(b)’s sparse legislative 
history, which reveals that the phrase ‘‘in each case’’ was one of a 
group of *‘small amendments’’ suggested *‘for the sake of clarity.”’ 
Id. at 613. Finally, even if any ambiguity could be found in Section 
9(b) after application of the traditional tools of statutory construction, 
the Court stated that it would still defer to the Board's reasonable in- 
terpretation of the statutory text. 

Second, the Court found that the rule is not rendered invalid by 
the admonition, contained in congressional reports accompanying the 
1974 extension of NLRA coverage to acute care hospitals, that the 
Board should give **[djue consideration . . . to preventing prolifera- 
tion of bargaining units in the health care industry.’’ The Court found 
the argument that the admonition—when coupled with Congress’ 
1973 rejection of a bill that would have placed a general limit of five 
on the number of hospital bargaining units—evinces an intent to em- 
phasize the importance of Section 9(b)’s ‘*in each case’’ requirement 
to be no more persuasive than petitioner's reliance on Section 9(b) 
itself. Moreover, even assuming that the admonition is an authori- 
tative statement of what Congress intended by the 1974 legislation, 
the Court found that the admonition could be read only to express 
the desire that the Board consider the special problems that prolifera- 
tion might create in acute care hospitals. And an examination of the 
rulemaking record reveals that the Board gave extensive consideration 
to this very issue. 

Finally, the Court rejected petitioner's contention that the rule was 
arbitrary and capricious because it allegedly ignores critical dif- 
ferences among the many acute care hospitals in the country. Rather, 
the Court found that the Board’s conclusion that, absent extraordinary 
circumstances, such hospitals do not differ in substantial, significant 
ways relating to the appropriateness of units was based on a ‘‘rea- 
soned analysis’’ of an extensive rulemaking record and on the 
Board's years of experience in the adjudication of health care cases. 


B. The Board’s Test for Determining the Arbitrability of 
Grievances Arising After the Expiration of a Collective- 


Bargaining Agreement 


In Litton Business Systems,* the Supreme Court upheld the Board's 
test for determining when employee grievances which arise after the 
expiration of a collective-bargaining agreement may be deemed to 
‘arise under’’ the contract within the meaning of the Court's decision 


? Litton Business Systems v. NLRB. 111 S.Ct. 2215 
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in Nolde Bros. v. Bakery Workers Local 358, 430 U.S. 243 (1977), 
and are thus arbitrable. 

Litton and the Union had a collective-bargaining agreement cover- 
ing the production employees at Litton’s printing plant. That agree- 
ment broadly required that all differences as to contract construction 
or violations be determined by arbitration, specified that grievances 
which could not be resolved under a two-step grievance procedure 
should be submitted for binding arbitration, and provided that, in case 
of layoffs, length of continuous service would be the determining fac- 
tor ‘if other things such as aptitude and ability [were] equal.’’ The 
agreement expired in October 1979. A new agreement had not been 
negotiated when, in August and September 1980 and without any no- 
tice to the Union, Litton laid off 10 of the workers at its plant, in- 
cluding 6 of the most senior employees, pursuant to its decision to 
close down its cold-type printing operation. The Union filed griev- 
ances on behalf of the laid-off employees, claiming a violation of the 
agreement, but Litton refused to submit the grievances to the contrac- 
tual grievance and arbitration procedure, to negotiate over its layoff 
decision, or to arbitrate under any circumstances. 

Based on its precedents dealing with unilateral postexpiration aban- 
donment of contractual grievance procedures and postexpiration 
arbitrability, the Board held that Litton’s actions violated Section 
8(a(5) and (1) of the NLRA. However, although it ordered Litton, 
inter alia, to process the grievances through the two-step grievance 
procedure and to bargain with the Union over the layoffs, the Board 
refused to order arbitration of the particular layoff disputes. The 
Board followed its decision in Indiana & Michigan Electric Co., 284 
NLRB 53 (1987), which had interpreted No/de as requiring arbitration 
of only those postexpiration grievances concerning ‘‘contract rights 
capable of accruing or vesting to some degree during the life of the 
contract and ripening or remaining enforceable after the contract ex- 
pires’’ (id. at 60). Applying that principle here, the Board concluded 
that the asserted contractual right—the right to lay off by seniority 
if other factors such as aptitude and ability were equal—was not a 
‘‘right worked for or accumulated over time,’’ and there was no evi- 
dence that the parties contemplated that such right ‘‘could ripen or 
remain enforceable even after the contract expired’’ (286 NLRB 817, 
821-822 (1987)). The court of appeals enforced the Board’s order, 
with the exception of that portion holding the layoff grievance not ar- 
bitrable. It held that the layoff grievances did arise under the expired 
agreement within the meaning of Nolde. 

The Supreme Court first rejected the Union’s argument that this 
case was controlled by the unilateral change doctrine of NLRB v. 
Katz, 369 U.S. 736 (1962), whereby an employer violates the NLRA 
if, without bargaining to impasse, it effects a unilateral change of an 


‘In Nolde, which was an action under Sec. 301 of the Labor Management Relations Act, 29 U.S.C. § 185, 
the Court held that termination of a collective-bargaining agreement does not automatically extinguish a par- 
ty’s duty to arbitrate grievances ‘‘arising under’’ the contract. Accordingly, the Court ordered arbitration of 
a dispute over whether employees terminated after expiration of a collective-bargaining agreement were enti- 
tled to severance pay under a severance-pay clause of the expired contract. 


116 Fifty-Sixth Annual Report of the National Labor Relations Board 


existing term or condition of employment. The Court noted that the 
Board has consistently ruled that an arbitration clause does not, by 
operation of the NLRA as interpreted in Katz, continue in effect after 
expiration of a collective-bargaining agreement. The Court found that 
the Board’s rule is both rational and consistent with the NLRA, and 
thus is entitled to substantial deference. The rule **is grounaed in the 
strong statutory principle . . . of consensual rather than compulsory 
arbitration’’ (111 S.Ct. at 2222), and conforms with the Court's state- 
ments that arbitration will not be imposed beyond the scope of the 
parties’ agreement (see, e.g., Gateway Coal Co. v. Mine Workers, 414 
U.S. 368, 374 (1974)). 

With respect to the Board’s decision not to order arbitration of the 
layoff grievances in this case, the Court found that this ruling did not 
rest on statutory considerations, but rather upon the Board’s interpre- 
tation of the agreement and the Federal common law of collective 
bargaining. Noting that arbitrators and courts, rather than the Board, 
are the principal sources of contact interpretation under Section 301 
of the Labor Management Relations Act, the Court concluded that de- 
ferring to the Board in its interpretation of contracts would risk the 
development of conflicting principles. 

Nevertheless, the Court agreed with the approach of the Board and 
those courts which have interpreted Nolde to apply only where a 
postexpiration dispute has iis real source in the contract. Thus, the 
Court held that, absent an explicit agreement that certain benefits con- 
tinue past expiration, *‘[a] postexpiration grievance can be said to 
arise under the contract only where it involves facts and occurrences 
that arise before expiration, where a postexpiration action infringes a 
right that accrued or vested under the agreement, or where, under the 
normal principles of contract interpretation, the disputed contractual 
right survives expiration of the remainder of the agreement.’’ 111 
S.Ct. at 2225. 

Applying these principles, the Court agreed with the Board that the 
layoff grievances at issue did not arise under the agreement and thus 
were not arbitrable.* The order of layoffs under the agreement, the 
Court explained, was to be determined primarily with reference to 
‘‘other [factors] such as aptitude and ability,"’ which do not remain 
constant, but either improve or atrophy over time, and which vary in 
importance with the requirements of the employer’s business at any 
given moment. Accordingly, any arbitration proceeding would of ne- 
cessity focus upon whether such factors were equal as of the date of 
the layoff decision and the date of the decision to close down the 
cold-type operations, and, thus, an intent to freeze any particular 
order of layoff or vest any contractual right as of the agreement's ex- 
piration could not be inferred. 111 S.Ct. at 2227. 


“Justices Marshall, Blackmun, Stevens, and Scalia dissented from the Court's holding that the grievances 
were not arbitrable. 111 S.Ct. at 2228-2232. 


VII 
Enforcement Litigation 


A. Constitutionality of the Act 


Two cases decided by the courts during the year considered Board 
actions challenged under the religion clauses of the first amendment. 
Section 19 of the Act (29 U.S.C. § 169) provides that an ‘‘employee 
who is a member of and adheres to established and traditional tenets 
or teachings of a bona fide religion, body, or sect which has histori- 
cally held conscientious objections to . . . labor organizations shall 
not be required to join or financially support any labor organization 
as a condition of employment... .”’ In Transit Union Local 836 
(Grand Rapids Coach),' the Board dismissed complaint allegations 
that a union violated Section 8(b)(2) (29 U.S.C. § 158(b)(2)) by filing 
a grievance to compel the discharge of an employee, Wilson, for fail- 
ure to pay dues and initiation fees. Wilson had refused to pay on reli- 
gious grounds, but the General Counsel admitted that Wilson did not 
meet Section 19’s qualification of belonging to ‘‘a bona fide religion, 
body, or sect."’ The Board therefore dismissed the complaint. Wilson 
appealed. 

On appeal, the Sixth Circuit found Section 19 unconstitutional and 
therefore denied the petition for review on that ground.? The court 
observed that under Larson v. Valente,* ‘‘laws discriminating among 
religions are subject to strict scrutiny . . . .""* The court held that 
Section 19 ‘‘creates a denominational preference’’ unjustified by any 
‘compelling governmental interest,’’ and, therefore, that it is uncon- 
stitutional. In so holding, the court contrasted Section 19 with Section 
701(j) of title VII (42 U.S.C. §2000e(j)), which, the court stated, pro- 
motes the ‘governmental interest of protecting religious freedom in 
the workplace . . . without regard to membership in a particular reli- 
gious organization.’’* The court also noted that by requiring the Gov- 
ernment to determine whether a religion met the statutory qualifica- 
tions, Section 19 would result in ‘‘excessive entanglement of govern- 
ment with religion,’’® and on thai basis alone would violate the estab- 
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lishment clause under the test of Lemon v. Kurtzman.’ The court re- 
jected Wilson's contention that, in order to avoid the constitutional 
problems, Section 19 should be construed to apply to all employees 
having religious objections to union membership, finding such an in- 
terpretation not “fairly possible.""* The court also rejected Wilson's 
alternative argument that the court invalidate only that part of Section 
19 distinguishing among religions. The court found that the savings 
provision of the Act, Section 16 (29 U.S.C. § 166), did not authorize 
the preservation of a portion of a provision where the remainder is 
invalidated.” Finally, the court rejected Wilson's argument that Sec- 
tion 19 violated the free exercise clause of the first amendment, find- 
ing that the section *‘does not burden’’ the practice of religion.'® 

In the other case, NLRB v. Hanna Boys Center,'' the Center, a res- 
idential school owned by the Roman Catholic Church, chailenged the 
Board's assertion of jurisdiction over the Center in the context of a 
refusal-to-bargain test of certification. The Board, following an elec- 
tion, had certified, as appropriate for purposes of collective bargain- 
ing, a unit of lay, nonteaching employees: child-care workers, recre- 
ation assistants, cooks, and maintenance workers. 

The Center ~ ntended that the Board lacked statutory jurisdiction 
over it under NLRB vy. Catholic Bishop of Chicago,'? and, in the alter- 
native, that if the Act authorized jurisdiction, its exercise violated the 
religion clauses. The court agreed with the Board's legal conclusion 
that Catholic Bishop, which limits the Board’s jurisdiction over 
church-operated schools, applies only to teachers. The court also af- 
firmed the Board's factual finding that none of the employees in the 
bargaining unit in this case, including the child-care workers, were 
the functional equivalent of teachers. The court therefore upheld the 
Board's assertion of statutory jurisdiction.'* 

The court also rejected the Center's arguments that the Board's ex- 
ercise of jurisdiction over it contravened the establishment and free 
exercise clauses of the first amendment. Applying the test enunciated 
in Lemon v. Kurtzman,'* the court held that the Board's bargaining 
order had a secular purpose and effect and that it did not excessively 
entang!* the Government and religion, and, therefore, that the Board's 
action did not violate the establishment clause. Finding in addition 
that the Board’s assertion of jurisdiction would not interfere with the 
free exercise of religious beliefs, and that it served a ‘compelling 
governmental interest,’’ the court concluded that the Board's action 
did not violate the free exercise clause as well.'° 
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B. Subjects for Bargaining 


In American National Insurance Co.,'® the Supreme Court held that 
an employer may insist as a condition of any agreement that the 
union agree to a “‘management rights’’ clause allowing the employer 
to take unilateral action with regard to certain employment terms and 
conditions—including the right to discipline for cause and to deter- 
mine employees’ work schedules. In Colorado-Ute Electric Assn.,'’ 
the Board held that an employer may lawfully insist to impasse on 
a proposal for unilateral control over grants of merit wage increases. 
However, addressing a question not directly presented in American 
National Insurance, the Board further held that the employer may not, 
on reaching a bargaining impasse, implement such a proposal by uni- 
laterally granting individual merit increases. The Board explained that 
the union has a right to be consulted over the timing and amounts 
of merit increases before they are granted and, accordingly, a pro- 
posal for unilateral employer control impermissibly seeks a waiver of 
that union right. Where the parties reach a bargaining impasse, the 
employer has failed to secure the union's consent and therefore is not 
free to grant increases without consulting with the union about the 
timing and amount of the proposed increases. Both of the Board’s 
holdings in Colorado-Ute were the subjects of court review this year. 

In Cincinnati Newspaper Guild Local 9 v. NLRB,'* the D.C. Cir- 
cuit upheld the Board's finding that an employer's insistence on uni- 
lateral control over merit-based wage increases did not constitute a 
violation of the employer's duty to bargain. In bargaining negotia- 
tions, the employer had proposed to eliminate the wage scales and 
classifications contained in the parties’ expiring agreement, and to 
substitute a system of increases based exclusively on merit. The court 
agreed with the Board that the employer was insisting not on the 
power unilaterally to determine all wages, but only on unilateral con- 
trol of wage increases. The court further concluded that insistence on 
that proposal was not a refusal to bargain because it was not, as had 
been alleged, a per se refusal to bargain.'® 

However, in Colorado-Ute Electric Assn. v. NLRB,*° the Tenth Cir- 
cuit held that an employer did not violate its duty to bargain by uni- 
laterally granting individual merit increases after reaching a bargain- 
ing impasse with the union over the employer's discretionary merit 
pay proposal. In that case, during midterm wage negotiations under 
the collective-bargaining agreement's wage reopener provision, the 
employer insisted that employees be eligible for increases on the basis 
of merit, that merit be defined as ‘‘individual performance’’ and 
‘contribution on the job,’" and that merit increases be granted at 
times and in amounts determined solely by management. After 10 
bargaining sessions, the parties reached impasse, following which the 
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employer began implementing its proposed merit pay system. The 
court found that the employer had bargained vigorously over the sub- 
ject of wage increases and the methodology by which merit increases 
would be granted, and therefore had a right to implement its final 
merit increase offer at impasse. The court rejected the Board's view 
that an explicit waiver by the union of its nght to bargain over the 
frequency and amounts of merit increases is required. Rather, the 
court concluded that “‘by vigorously bargaining over how a discre- 
tionary wage clause would be implemented, an employer vindicates 
the union's right to bargain."’*' The court further stated that the 
Board's prohibition of implementation at impasse gave the union an 
impermissible unilateral veto over the employer's wage proposal. Fi- 
nally, the court concluded that the Board erred in trying to safeguard 
the right to bargain by limiting the employer's nght to implement its 
final offer based on the substantive content of the wage proposal, and 
that the Board should instead use good-faith bargaining requirements 
as the means to ensure that an employer does not achieve its discre- 
tionary wage terms in bad faith.*? 


C. Deferral to Arbitration 


Section 10(a) of the Act provides that the Board’s power to prevent 
unfair labor practices ‘‘shall not be affected by any other means of 
adjustment or prevention that has been or may be established by 
agreement, law or otherwise. . . ."’ However, the Act's purpose, as 
expressed in Section |, is to encourage collective-bargaining as a 
means of resolving industrial disputes, and Section 203(d) provides 
that binding arbitration is ‘‘the desirable method for settlement of 
grievance disputes arising over the application or interpretation of an 
existing collective-bargaining agreement.’’ Accordingly, the Board 
has long exercised its discretion to defer to the arbitral process in ap- 
propriate cases. 

United Technologies Corp.** sets forth the Board's discretionary 
standards for *‘pre-arbitration’’ deferral of employment discrimination 
claims. During the report year, that deferral policy was comprehen- 
sively examined by the District of Columbia Circuit, sitting in banc.** 
The full court, by a vote of 11 to 1, upheld the Board's policy, and 
overturned a 2 to | panel decision** that had held that individual em- 
ployees were entitled to de novo Board consideration of their statu- 
tory discrimination claims and could not be required to exhaust their 
contractual remedies against discrimination. 

Initially, the full court concluded that the language and legislative 
history of Section 10(a) did not support the panel majority's finding 
that Congress intended to deny the Board authority to defer consider- 
ation of discrimination cases that might be satisfactorily resolved pur- 
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suant to a private agreement. The court next rejected the individual's 
argument that Section 203(d) did not authorize deferral of discrimina- 
tion claims because such claims were statutory, not contractual, and 
thus did ‘‘arise over’’ the interpretation of a collective-bargaining 
agreement. The court found that since the contract before it contained 
a no-discrimination clause, the dispute arose under both the Act and 
the agreement. It found that the Act's preference for private dispute 
resolution would be frustrated if an individual employee could defeat 
the use of a bargained-for dispute resolution procedure merely by fil- 
ing an unfair labor practice charge with the Board. Finally, the court 
found that because the Board’s United Technologies deferral policy 
was reasonably calculated to expedite the resolution of discrimination 
claims as a class, that nolicy was consistent with Section 10(m) of 
the Act, which defines the priority that the Board must give to dis- 
crimination claims.*° 

Having thus concluded that the Board’s United Technologies policy 
was not inconsistent with Congress’ unequivocal intent, the court pro- 
ceeded to examine whether the Board’s prearbitral deferral policy was 
a reasonable exercise of its discretion. Citing Alexander v. Gardner- 
Denver Co.,2’ and its progeny, the court acknowledged that there 
were some statutory schemes in which an exhaustion of contract rem- 
edies requirement would be inappropriate. In view of the Act's ex- 
pressed preference for private dispute resolution, however, the court 
concluded that the Board could permissibly adopt a different course. 


The court approvingly noted that the Board's discretionary standard 
was avowedly based on a balancing of conflicting interests and that 
deferral to arbitration was not required where conflict of interests or 
other factors made it unlikely that an employee's union discrimination 
claims would be fairly heard in arbitration. The court, accordingly, 
found that the Board's policy constituted a reasonable accommodation 
of its multiple statutory obligations.”* 


D. Remedies 


A successor employer, although not obligated to hire the employees 
of its predecessor, may not refuse to hire the predecessor's employees 
to avoid incurring a bargaining obligation with the union. In addition, 
although a successor employer is ordinarily free to set initial terms 
and conditions of employment, the Supreme Court has held that the 
employer must consult with the incumbent union before altering the 
terms where it is ‘“‘perfectly clear’’ that the new employer plans to 
retain all or substantially all of the employees in the unit.*” A succes- 
sor employer who engages in discriminatory hiring practices is held 
to forfeit its right to impose initial terms and conditions unilaterally 
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and must consult the incumbent union before altering the prede- 
cessor’s terms and conditions of employment. 

In U.S. Marine Corp. v. NLRB,” the Seventh Circuit, sitting im 
banc, applied these principles in enforcing a Board Order requiring 
a successor employer not only to reinstate employees who were 
discriminatorily rejected for employment, but to rescind, on request, 
any departures from the predecessor employer's terms and conditions 
of employment; to restore retroactively those preexisting terms and 
conditions of employment; and to make the employees whole for 
losses resulting from the unilateral changes from those terms. In this 
case, the court unanimously found that the successor employer had 
fabricated an estimate of its full employee complement and then, al- 
though hiring 223 of the predecessor's employees, had unlawfully re- 
fused to hire 34 former employees in order to claim that former em- 
ployees did not constitute a majority of its projected new work force 
and that it therefore had no obligation to recognize the union.*' The 
court, by a vote of 6 to 5, further concluded that the Board had prop- 
erly ordered the employer to reinstate the conditions of employment 
in effect under the predecessor ‘‘in order to restore the situation to 
what it would have been absent’’ the successor’s unlawful conduct. 
The court explained that the Board was entitled to infer that, but for 
its unlawful purpose to avoid triggering its duty to bargain as a suc- 
cessor employer, the employer would have hired substantially all the 
predecessor's employees and therefore would have been obligated to 
consult with the union before setting the terms and conditions of em- 
ployment.*? 

Judge Easterbrook, writing for the five dissenting judges, agreed 
that the employer engaged in discriminatory hiring practices to evade 
its obligation to bargain, but concluded that the status quo ante rem- 
edy was punitive. Judge Easterbrook stated that because the success~_ 
employer would have set its own initial terms even if it had set out 
to hire all the predecessor's employees, the Board could not impose 
a remedy that denied the employer that right, merely on a finding that 
the employer had discriminated against certain employees to avoid in- 
curring a later bargaining obligation.** 
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Injunction Litigation 
A. Injunction Litigation Under Section 10(j) 


Section 10(j) of the Act empowers the Board, in its discretion, after 
issuance of an unfair labor practice complaint against an employer or 
a labor organization, to petition a U.S. district court for jate, 


temporary injunctive relief or restraining order in aid of unfair 
labor practice proceeding while the case is pending before the Board.' 
In fiscal 1991, the Board filed a total of 32 petitions for temporary 

provisions of Section 10(j): 29 against 


Injunctions were granted in 12 cases and denied in 4 cases; 10 cases 
remained pending further proceedings at the end of the fiscal year. 
Injunctions were granted against employers in 11 cases, and against 
labor organizations in | case. The cases against employers involved 
a variety of violations, including interference with nascent organiza- 
tional campaigns, undermining an incumbent union, a successor em- 
ployer’s refusal to recognize and bargain with an incumbent union, 
and several instances where an employer's cessation of operations ne- 
cessitated an injunction to sequester assets to protect an eventual 
Board backpay remedy. The cases against labor organizations in- 
volved serious picket line misconduct and bargaining on matters out- 
side of the — ». Deneay edi 
One case, B Domsey Trading Corp.,’ involved allegations of 
pan ae unla ‘interference and discrimination against a union's or- 
. The violations caused an unfair labor practice 
strike aa over employees. After the employees made an uncondi- 
tional offer to return to work, the Employer denied them seinetate- 
ment. The district court found reasonable cause to believe that serious 
violations had been committed and that the strikers were entitled to 
immediate recall. The court stated that ‘‘{ajny further delay in rein- 
statement will likely cause the employees to seek employment else- 
where, rendering ineffective any final relief ordered by the Board.” 
139 LRRM at 2291. The court's interim reinstatement order covered 
over 200 strikers. 
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Several cases involved allegations that an employer's serious unfair 
labor practices against a umon’s organizational campaign had under- 
mined the support for the union reflected in authorization cards 
signed by a majority of employees in an appropriate unit and pre- 
cluded a fair Board election. The Board sought interim **Gissel"** 
bargaining orders, consistent with well-established 10(j) precedent in 
the circuit courts.* Two such cases were litigated in district courts in 
the Ninth aad Fourth Circuits,” which have not yet passed on the pro- 
priety of interim Gisse/ bargaining orders in 10(j) proceedings. In 
each case, the courts concluded that the employer comcnitted serous 
violations which precluded a fair election, and which made the 
union's card majority a reliable enough indication of majority support 
to warrant a remedial order to bargain with the union. The district 
court granted 10(j) relief in the Harvey's Grove case even though the 
employer came under the protection of chapter || of the Bankruptcy 
Code during the 10(j) proceeding.® 

Two district court decisions in this year dealt with an employer's 
refusal to recognize and bargain with an incumbent umon. In the first 
case, Garner v. Barbary Coast Hotel,’ the court found reasonable 
cause to believe that the employer had unilaterally implemented 
changes in unit employees’ working conditions by abrogating the par- 
ties’ current grievance system and its past practice of allowimg union 
representatives access to the facility to attend grievance meetings. The 
court concluded that, absent 10(j) relief restoring the status quo, *‘bar- 


gaining unit employees will lly lose their ardor for collective 
bargaining and their support for the Union due to the Union's imabil- 
ity to effectively represent them, particularly through the vital func- 


tion of representation in grievance proceedings.’”” 


The second case, D'Amico v. Lee's Contracting Services,’ con- 
cerned a janitorial service contractor at a U.S. Navy base which was 
alleged to be a Burns'® successor to the predecessor service contrac- 
tor. The employer had refused to recognize and bargain with the 
union that represented the predecessor's employees. The court found 
reasonable cause to believe that the employer's failure to recognize 
the union was unlawful under Burns and that its unilateral implemen- 
tation of its initial working conditions without bargaining with the 
union was also unlawful because the evidence supported the Regional 
Director's contention that it was “‘perfectly clear’’ that the Employer 
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had “‘planned to retain all’’ of the predecessor employees.'' The 
court granted intenm relief where “‘this unlawful and continued activ- 
ity senously jeopardises the nght of Lee's employees to bargain col- 
lectively.”’ 141 LRRM at 2855. 

One 10(j) case decided during the year involved a sequestration of 
assets proceeding initiated against an employer that was not the origi- 
nal respondent in the unfair labor practice proceeding. Pascarell v. 
Metropolitan Teletronics Corp.'* was based on a Board Decision and 
Order directing Respondent Capitol Electronics, inter alia, to pay 
backpay. Capitol had not complied with the Order and transferred its 
assets to an alleged alter ego, Metropolitan Teletronics. The Region 
had issued a backpay specification alleging that Metropolitan, as the 
alter ego of Capitol, was derivatively liable for the backpay owed by 
Capitol under the Board's Order. The court concluded that the testi- 
mony of the owner of both businesses was “‘evasive’’ when he stated 
he could not produce company books or identify his accountants. The 
district court granted 10(j) relief, ordering the Respondents to seques- 
ter over $1 mullion of the business assets of Metropolitan and Capitol 
and the personal assets of the owner and to preserve the books and 
records of both Capitol and Metropolitan.'* 

Finally, one case decided during the year'* arose out of proceed- 
ings for civil contempt of a 10(j) injunction that had proscribed union 
picket line violence and other misconduct.'* The district court had 
found the union in contempt of the 10(j) decree and imposed 
$280,000 in fines. The union moved for reconsideration of the con- 
tempt adjudication and to vacate the fines for two reasons: it asserted 
(1) the fines were criminal in nature and imposed without affording 
the union criminal due process, and (2) the fines were moot. The 
court rejected the union's first argument, ruling that the fines were 
prospective and coercive and, therefore, civil contempt remedies and 
were not punitive criminal sanctions.'® It then decided that such fines 
were not rendered criminal because they had been imposed in pro- 
wy a initiated by the court on its own motion. Thus, the court 
ruled thai it had the obligation and the resultant power in civil con- 
tempt to protect the persons the injunction was desi to shield 
from improper union conduct.'’ The court further ruled that the fines 
had not become moot and uncollectible merely because, after the 
fines were imposed, the contemptuous conduct ceased and the under- 
lying dispute that had engendered the original injunction was re- 
solved.'* The court reasoned that adoption of the union's mootness 
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argument would undermine the efficacy of civil contempt sanctions, 
since a respondent facing coercive civil contempt fines would know 
hat it only had to postpone actual collection until the settlement of 
ae underlying dispute to avoid payment. The court concluded, ‘*[njo 
decision of this court will allow such unanswered contempt toward 
the rule of law."*'® 


B. Injunction Litigation Under Section 10(1) 


Section 10(I) imposes a mandatory duty on the Board to petition 
for “appropriate injunctive relief’ against a labor organization or its 
agent with a violation of Section 8(b)(4)(A), (B), and (C),?° 
or Section 8(b)(7),?' and against an employer or union charged with 
a violation of Section 8(e),“? whenever the General Counsel's inves- 
tigation reveals ‘‘reasonable cause to believe that such charge is true 
and a complaint should issue."’ In cases arising under Section 8(b)(7), 
however, a district court injunction may not be sought if a charge 
under Section 8(a)(2) of the Act has been filed alleging that the em- 
ployer had dominated or interfered with the formation or administra- 
tion of a labor organization and, after investigation, there is ‘‘reason- 
able cause to believe such c is true and that a int should 
issue."’ Section 10(1) also provides that its provisions shall be applica- 
ble, ‘‘where such relief is appropriate,"’ to threats or other coercive 
conduct in s of jurisdictional disputes under Section 8(b)(4)(D) 
of the Act.** In addition, under Section 10(1) a temporary restraining 
order pending the hearing on the petition for an injunction may be 


stantial and irreparable injury to the charging party will 
able’’ unless immediate injunctive relief is granted. Such ex parte re- 
lief, however, may not extend beyond 5 days. 

In this report period, the Board filed petitions for injunctions 
under Section 10(1). Of the total caseload, comprised of this number 
together with 8 cases pending at the beginning of the period, 3 
were settled, 2 were dismissed, 7 continued im an inactive status, 
were withdrawn, and 7 were pending court action at the close 
report year. During this period, 9 petitions went to final order, 
courts granting injunctions in 9 cases and denying none. Injunctions 
were issued in 5 cases involving secondary boycott action proscribed 
by Section 8(b)(4)(B), as well as in instances involving a violation 
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of Section 8(b)(4)(A), which proscribes certain conduct to obtain hot 
cargo agreements barred by Section 8(e). No injunctions were granted 
in cases involving jurisdictional disputes in violation of Section 
8(b)(4)(D). Injunctions were also issued in 4 cases to proscribe al- 
leged recognitional or organizational picketing in violations of Section 
8(b)(7). 

Three 10(1) cases decided during the fiscal year were of particular 
interest. 

Dowd v. Longshoremen ILA,** involved the geographical jurisdic- 
tion of the Act. The respondent union had primary labor disputes with 
two Florida stevedoring companies that were used by importers and 
exporters involved in shipping citrus fruit from Florida to Japan. In 
furtherance of its dispute, the union requested Japanese unions to 
threaten to refuse to unload in Japan any citrus fruit that had been 
loaded in Florida by the targeted stevedoring companies. The Japa- 
nese unions complied and notified shipping companies and Japanese 
importers that they faced a boycott of their ships and produce if they 
continued to do business with the Florida stevedoring companies. 
These messages were also conveyed to the American exporting com- 
panies. As a result, the loading of citrus fruit was diverted from the 
primary stevedoring companies to other Florida ports with stevedoring 
companies under contract with the union. The Regional Director al- 
leged that the importers, exporters, and shipping companies were all 
neutral to the union's dispute with the stevedoring companies, that the 
union was responsible for the Japanese unions’ threats to boycott if 
these companies continued to do business with the targeted stevedor- 

ing companies, and that the union thereby violated Section 
8(b)(4)(ii)(B). The district court accepted as ‘‘substantial and not friv- 
olous’’ the Regional Director’s theory that the Board had jurisdiction 
over the union’s conduct even though the threatened boycott would 
have occurred in Japan. The court rejected the union’s contention that 
the line of cases limiting the territorial juridiction of the Act?> pre- 
cluded assertion of jurisdiction here. The court concluded that assert- 
ing jurisdiction over the American union's conduct would not threaten 
to interfere with the internal affairs of any foreign country. It further 
found it appropriate to assert jurisdiction because the pressured ship- 
pers, importers and exporters were all neutral ‘‘persons in com- 
merce,’’ entitled to the protection of Section 8(b)(4)(B) to prevent the 
union from enmeshing them in a labor dispute between an American 
union and American stevedoring companies. Accordingly, the court 
directed the union, pending the Board’s decision in the unfair labor 
practice case to repudiate, in writing, its request to the Japanese 
unions to threaten the neutral companies with a boycott if they con- 
tinued to do business with the primaries. 


4781 F.Supp. 1565 (M.D.Fla.), appeal pending No. 91-3908 (1 Ith Cir.) 
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Also during the year, the Sixth Circuit issued its second decision 
in the 10(1) litigation in Gottfried v. Sheet Metal Workers Local 80.*° 
As detailed in the 1988 and 1989 Annual Reports, this case involved 
a union, party to an 8(f) contract with a construction industry contrac- 
tor, which disclaimed inierest in representing the employer's employ- 
ees at the end of the contract and urged its members not to work for 
the employer. The Regional Director asserted that the union thereby 
violated Section 8(b)(4)(B) because the union acted in furtherance of 
its primary dispute with a separate company, affiliated with the em- 
ployer, with an object of forcing the employer either to compel the 
affilate to recognize the union or to cease doing business with the af- 
filiate. In the first appeal,*” the Sixth Circuit had concluded that the 
Regional Director’s theory of violation met the ‘‘reasonable cause’’ 
test and it remanded the case to the district court to determine wheth- 
er the Regional Director could adduce sufficient evidence to establish 
reasonable cause to believe that the union acted with the forbidden 
object. On remand, the district court, relying on testimony favorable 
to the union and noting that the administrative law judge had dis- 
missed the unfair labor practice complaint, found that the Regional 
Director had not demonstrated ‘‘probable cause’’ to believe the union 
acted with an unlawful object. The circuit court reversed, concluding 
that because *‘the regional director did produce ‘some evidence’ in 
support of his petition . . . we believe that the district court was re- 
quired to find the existence of reasonable cause, as that term is used 
in the relevant caselaw.’’?* The court also found it appropriate to di- 
rect the issuance of an injunction, without further remand to the dis- 
trict court. ‘“‘Otherwise,”’ the court concluded, ‘‘the time that passes 
while a given case is pending on remand ‘more than likely will great- 
ly diminish the curative effect of the relief.’’’?? Finally, the court 
considered the Regional Director’s request that the union be directed 
to treat the employer as a party to the multiemployer agreement that 
had been entered into by the time the matter was litigated on remand. 
The court granted the relief requested, over the union's objection that 
it would require the union to be bound to contract terms with the em- 
ployer to which it had never agreed. The court reasoned that the em- 
ployer would have been party to the multiemployer agreement if the 
union had not insisted that it be excluded from negotiations. The best 
way to restore status quo, therefore, was to require the union to treat 
the employer as party to the new agreement, pending the Board's 
final adjudication of the matter.*° 

Finally, Hoeber v. Roofers Local 30,*' involved a union's effort to 
enforce an arbitration award for time-in-lieu damages after the Board 
issued a 10(k) determination, awarding the work to a second union. 
The Regional Director issued a complaint alleging that the union's 


**927 F.2d 926 

2” Gottfried v. Sheet Metal Workers Local 80, 876 F.2d 1245 (6th Cir. 1989) 

**927 F.2d at 928 

29927 F.2d at 928, quoting Maram v. Universidad Interamericana de Puerto Rico, 722 F.2d 953, 960 (ist 
Cir. 1983) 

927 F.2d at 929 

*' 789 F.Supp. 212 (E.D.Pa.), affd. 939 F.2d 118 (3d Cir.) 
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claim was inconsistent with the 10(k) award and, therefore, its contin- 
ued pursuit of the claim after the award issued violated Section 
8(b)(4)(D).°? He sought a 10(1) injunction to stay the lawsuit pending 
the Board's unfair labor practice decision. In reasoning affirmed by 
the Third Circuit, the district court rejected the Regional Director's 
contention that there was reasonable cause to believe the union’s 
time-in-lieu claim was inconsistent with the 10(k) award.** It adopted 
the analysis of Bill Johnson's Restaurants v. NLRB** and considered 
whether the union acted with unlawful motivation in filing the suit 
to enforce the arbitration award and whether the suit lacked a reason- 
able basis in fact or law.*> Both courts noted that the union had dis- 
claimed any demand to perform the work and therefore concluded 
that the union’s suit for damages was a valid contract action brought 
without improper motivation to force the employer to reassign the 
disputed work to it.*© The courts rejected the Board’s contention that 
the threat, inherent in the union’s action for damages, of being forced 
tc pay twice for the same work was tantamount to a claim for the 
work. Rather, the courts reasoned, any such pressure was the result 
of the employer's decision to enter into two conflicting collective-bar- 
gaining agreements covering the same work.*’ Finally, the courts 
noted that Section 10(i) is generaliy used to enjoin strikes and picket- 
ing and concluded that, in light of Bill Johnson's, a 10(1) violation, 
an injunction to stay the action to enforce the arbitration award was 
not appropriate.** 


? See, ¢.g.. Longshoremen ILWU Local 32 (Weyerhaeuser Co.), 271 NLRB 759 (1984), enfd. sub nom 
Longshoremen ILWU Local 32 v. Pacific Maritime Assn., 773 F.2d 1012 (9th Cir. 1985), cen denied 476 
U.S. 1158 (1986), Longshoremen ILWU Local 13 (Sea-Land) v. NLRB, 884 F.2d 1407 (D.C. Cir. 1989), enfg 
290 NLRB 616 (1968), Longshoremen ILWU Local 7 (Georgia-Pacific), 291 NLRB 89 (1988), review denied 
892 F.2d 130 (D.C. Cit. 1989) 

"759 F.Supp. at 217-218, 999 F.2d at 124-125 

“4461 U.S. 731 (1983) 

** 759 F Supp. at 216, 939 F.2d at 124 fn. 9 

“759 F Supp. at 217, 939 F.2d at 124 

"97799 F Supp! at G8 YH; S99"F 2d wr 124-125 

759 F.Supp. at 219. 999 F.2d a 125-127 
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IX 
Contempt Litigation 


In fiscal year 1991, 77 cases were referred to the Contempt Litiga- 
tion Branch for consideration for contempt or other appropriate action 
to achieve compliance with court decrees, compared to 137 cases in 
fiscal year 1990. Voluntary compliance was achieved in 14 cases dur- 
ing the fiscal year, without the necessity of filing a contempt petition, 
while in 32 others, it was determined that contempt was not war- 
ranted. 

During the same period, 21 civil contempt proceedings were insti- 
tuted as compared to 29 civil proceedings ir iscal year 1990. These 
included five motions for the assessment of iines and writ of body 
attachment. In addition, two criminal contempt proceedings were initi- 
ated during the year. Twenty-six civil contempt or equivalent adju- 
dications were awarded in favor of the Board, including four where 
the court ordered civil arrest and assessment of fines. 

During the fiscal year, the Contempt Litigation Branch collected 
$89,844 in fines and $644,644 in backpay, while recouping $95,965 
in court costs and attorneys’ fees incurred in contempt litigation. 

A number of proceedings during the fiscal year were noteworthy. 
The settlement of one hard-fought case,' over the objections of the 
charging party, raised a question concerning the General Counsel's 
relationship to the Board in contempt proceedings, once the Board 
has authorized such proceedings and the General Counsel has com- 
menced = The case involved numerous allegations of = 
line and related misconduct during an extended economic strike by 
the respondent union. The contempt petition sought to have the union 
and certain of its agents held in contempt of prior court judgments 
and an earlier contempt adjudication. 

Following extensive discovery, the General Counsel and the re- 

ts reached agreement on the terms of a settlement to be sub- 
mitted for the court's approval.* Among the terms agreed to were the 
assessment of a civil contempt fine of $110,000 against the union, 
$40,000 of which would be suspended and ultimately forgiven if the 
union remained violation-free for 3 years; the assessment of a $3000 
fine against a union official, $2500 of which would be suspended for 
3 years; partial reimbursement by the union of the Board for its litiga- 
tion costs; reimbursement of the employer for certain property dam- 
age caused by the union; an increase in the prospective fine schedule 


' NLRB v. Teamsters Local 695, Nos. 78-1391, 78-1681 (7th Cir.) 
? At this point, the case was pending before a United States district judge. sitting as Special Master. 
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for future violations; and provisions calling for the posting, mailing, 
and reading of a contempt notice. In addition, a formal contempt ad- 
judication would be entered against the union and two of its officials. 

Earlier in the proceeding, the employer, as charging party, had re- 
quested permission from the court to ‘‘participate’’ in the litigation, 
which the court denied.* After settlement had been reached, counsel 
for the employer filed directly with the Board a motion asking it to 
withhold or rescind its approval of the settlement until the employer 
could be heard by the Board regarding the adequacy of the settle- 
ment. The Board, however, declined to entertain the employer's mo- 
tion because, in contempt cases, the General Counsel is the Board's 
attorney,* and any communication to the Board in such cases should 
be made through the General Counsel.° 

In another case,° the Board authorized contempt proceedings 
against an employer who refused to comply with a court-enforced 
bargaining order on grounds that the union in whose favor the bar- 
gaining order ran had merged with another union and ceased to exist. 
Thus, shortly after the court issued its judgment enforcing the Board's 
order, which required the employer to bargain with Local 18-B of the 
IVE Furniture Workers Division as tne certified bargaining represent- 
ative, that union merged with TUE Local 1199. When lod i199 
then sought to assert bargaining rights under the judgment, the em- 
ployer replied that the judgment required it to bargain only with 
Local 18-B, and that before Local 1199 could be deemed to have suc- 
ceeded to Local 18-B’s bargaining rights the Board would first have 
to determine, in an administrative proceeding, whether the merger 
raised a “‘question concerning representation’ under Section 9 of the 
Act. 

In the subject case, contempt proceedings warranted be- 
cause the Region’s compliance investigation revealed substantial 
evidence of continuity between premerger Local 18-B and postmerger 
Local 1199. In such circumstances, an employer's refusal to comply 
with a court-enforced bargaining order only serves to delay bargain- 
ing and frustrate effectuation of the court’s judgment. In this instance, 
shortly after the Board’s contempt petitivon was filed alleging a viola- 
tion of the outstanding judgment, the employer agreed to entry of a 
consent order which _ required it to bargain with the 
merged entity, Local 1199. 


‘Private parties lack standing to intervene in NLRB contempt proceedings. See Amalgamated Utility Work- 
ers v. Consolidated Edison Co., 309 U.S. 261, 270 (1940), United Auto Workers v. Scofield, %82 US. 205, 
220-221 (1965), Stewart Die Casting Corp. v. NLRB, 132 F.2d 801, 803-804 (7th Cir. 1942). The employer 
was, however, granted leave to appear as amicus Curiae 

*The Board's General Counsel ‘‘is authorized and has responsibility, on behalf of the Board, to seek and 
effect compliance with the Board's orders . . Provided, however, That the General Counsel will initiate 
and conduct . comtempt proceedings pertaining to the enforcement of or compliance with any order of 
the Board only upon approval of the Board . ." Board Memorandum Describing the Authority and As- 
signed Responsibilities of the General Counsel of the National Labor Relations Board (Effective Apr. !. 
1955), 20 F.R. 2175 (see pp. 248-249 of the Board's Rules and Regulations). 

*The employer had the opportunity to present its objections to the special master, who rejected them and 

the settlement, as did the court of appeals 

*NLRB v. Precise Castings, 915 F.2d 1160 (7th Cir) 

"NLRB v. Financial Institution Employees, 475 US. 192 (1986), May Department Stores Co. v. NLRB, 
897 F.2d 221, 231 (7th Cir. 1990) 
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In one matter decided during the year, a court of appeals imposed 
an interlocutory “‘asset freeze’’ order on the corporate parent and 
principal operating officer of a respondent corporation that was sub- 
ject to an unsatisfied backpay judgment, pending a contempt proceed- 
ing to hold the corporate parent and the individual derivatively liable 
for the unpaid backpay.® Prior to the initiation of contempt proceed- 
ings, the named respondent (Ricks) had attempted to show that it was 
incapable of complying with the judgment, which required payment 
of backpay and interest totaling approximately $450,000.° That show- 
ing included tax returns which reported payments of ‘‘management 
fees’’ to Ricks’ corporate parent, Van; in years coinciding with sig- 
nificant stages of the Board litigation against Ricks, those payments 
were unusually large. After the Board levied execution on Ricks’ 
bank accounts, which yielded only a fraction of the payments due, 
Ricks’ and Van's owner and principal operating officer submitted a 
financial disclosure form to the Board stating that Ricks was no 
longer active. 

On the basis of the suspicious insider payments and the financial 
disclosure form, the Board initiated proceedings to have Ricks, Van, 
and their principal officer held jointly and severally liable in contempt 
for the unpaid backpay. In support of that effort, the Board sought 
an ‘‘asset freeze’’ order against all three respondents, for the p 
of restraining dissipation of assets pendente lite. The Ninth Circuit 
granted the Board’s motion in an unpublished order. Included in the 


order was a provision —— any third parties with notice of the 


order, who were holding funds for the benefit of any of the respond- 
ents, to refrain from distributing such funds to them. As a result of 
that order, the Board was able to ‘‘freeze’’ substantial funds in a bro- 
kerage account belonging to Van. The restraint on those funds facili- 
tated an ultimate settlement of the underlying contempt proceeding. 

Finally, in P. Alexander & Son Construction Corp.,'° a criminal 
contempt proceeding brought by the Board against the president of 
a small construction company, the court approved an innovative 
criminal sentencing arrangement pursuant to which the c y 
president was required to serve, as punishment for his willful refusal 
to cause the company to comply with the Board’s enforced order, 100 
hours of community service in lieu of incarceration. The community 
service was performed with Habitat for Humanity in New York City, 
and involved repairing dwellings for the homeless. 


"NLRB v. Ricks Constracicx », Nos. 82-7088, 87.7244 (9th Cir.) 
* See Ricks Construction Co., 281 NLRB 344 (1986) 
"Nos. 87-4107, 89-4097 (4 Cir.) 
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X 
Special Litigatior 
A. Litigation Under the Freedom of Information Act 


In Reed v. NLRB,' the United States Court of Appeals for the Dis- 
trict of Columbia affirmed the district court’s conclusion that the 
Board was entitled to withhold the requested ‘‘copies of Excelsior 
lists in cases closed from January 1, 1984 to the present’’ under 
FOIA Exemption 6. Excelsior* lists are Board-required employer- 
compiled lists of employees eligible to vote in scheduled Board elec- 
tions. Initially, the court of appeals found that the requested Excelsior 
lists meet the Exemption 6 threshold requirement of ‘‘personnel, med- 
ical or similar’’ files. The court of appeals relied on the Supreme 
Court's broad interpretation of Exemption 6 (Department of State v. 
Washington Post Co.)°, plus established in-circuit law, to find the 
names and addresses of individuals contained in the Excelsior lists to 
be ‘‘similar files.’’ Further, the circuit court held that employees pos- 
sess a legitimate privacy interest in their names and addresses. The 
court of appeals rejected Reed's claim that the the employees’ privacy 
interest was undermined by » ‘tue of the NLRB’s disclosure of these 
lists to labor organizations during the election proceedings, or by the 
NLRB’s failure to place any restrictions on the labor organizations’ 
use of the lists. The circuit court stated that the Supreme Court in 
Reporters Committee* rejected such a cramped notion of personal pri- 
vacy and affirmed the privacy interest inherent in the nondisclosure 
of certain information even where the information may have been 
public at one time. 

Moreover, the court of appeals held that Reporters Committee con- 
trolled the analysis of the countervailing public interest in disclosure 
of Excelsior lists. Thus, because the elsior lists were found to 
contain exclusively private information and would reveal nothing 
about the Board’s conduct of representation proceedings or its per- 
formance of any other statutory duty, disclosure would not promote 
oe Ry me poh wwe fy mw Aphid hd, tA 

s found no merit in "s assertion of public interest based on 
is plans to utilize the Excelsior lists to correct alleged Board mis- 
representations concerning compulsory union membership and dues 


‘927 F.2d 1249 

? Excelsior Underwear, 156 NLRB 1236 (1966) 

* 456 U.S. 595, 601-602 (1982). 

“ Department of Justice v. Reporters Comittee, 489 US. 749, 767 (1989). 
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requirements. The court noted the Supreme Court's unequivocal dec- 
laration in Reporters Committee that the identity and purpose of the 

requesting party are irrelevant under FOIA. Finally, the court of ap- 
oa held that Exemption 6 protects Excelsior lists as a *‘category, 
and not just the individual lists specifically at issue. 

In Buck Green v. NLRB, the district court concluded that the 
FOIA Exemption 5 protections for attorney work-product materials 
covered the requested memoranda which had been by a 
Board agent investigating unfair labor charges filed by the plaintiff. 
The court held that such predecisional documents fall within Exemp- 
tion 5 because they represent internal documents pre in prepara- 
tion for an agency decision as to whether to proceed with or dismiss 
unfair labor practice cases. The court also denied the plaintiff's re 
ay vest for an in camera review of the requested documents, finding 

the Board’s Vaughn index provided an ample description of the 
documents. 

In another FOIA case, Bentson Contracting Co. v. NLRB,° the Dis- 
trict Court for the District of Arizona held that a report — be 
a Board hearing officer in a representation ayy was 
from compelled disclosure under Exemptions 5 and 7(A re 
found that while the document did not contain any oom policy or 
legal recommendations, such recommendations were not critial to 
finding deliberative processes protection of Exemption 5. The court 
found it sufficient that the document was used to characterize the is- 
sues and factual framework, and that it contained the hearing officer's 
evaluation of what issues were most important to each side. Because 
the document was a part of the deliberations by which the Board 
makes decisions regarding union representation, it was sufficient to 
fall within Exemption 5. court also held that the document was 
exempt from disclosure under Exemption 7(A), which protects docu- 
ments compiled for law enforcement purposes, the disclosure of 
which could reasonably be expected to interfere with enforcement 
proceedings. Having found that the document was part of the deci- 
sion-making process and thus potentially exposing arguments for 
challenging the representation decision, the court found that disclo- 
sure could harm the Board's position in pending unfair labor practice 
proceedings arising out of the representation proceedings. 


B. Litigation Involving the Board’s Jurisdiction 


In Whitehouse v. Painters Local 118,’ the Board became involved 
in a district court dispute as to which of two unions should be entitled 
to represent certain employees of Irvin Whitehouse. For nearly one 
half century, Whitehouse had recognized the defendant union as the 
bargaining agent of its employees. The collective-bargaining a 
ment established the scope of work within the jurisdiction of the 
Painters and required that disputes arising under the agreement be 


* No, 90-936-C(2) (E.D.Mo. Jan. 11, 1991), affd. No. 91-1177 (Bth Cir. Aug. 27, 1991) 
*No. 90-451 PHX BHC (D.Az) 
"No. C-90-0143-LU)) (WD Ky.) 
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presented to the Joint Trade Board for resolution. At the time of the 
original collective-bargaining agreement, Whitehouse had only one 
paint shop employee. As the number of employees in the paint shop 
grew, none paid union dues, voted, or participated with the Painters. 
General Drivers Local Union No. 89, affiliated with the Teamsters, 
filed a petition for representation with the Board seeking to represent 
the paint employees. After receiving the Teamsters’ petition, 
Whitehouse filed a petition with the Board seeking to determine 
whether the employees should be included in the existing bargaining 
unit of the Painters. At the same time the issue was pending before 
the Board, the Painters filed a grievance with the Joint Trade Board. 
The Joint Trade Board found that the employees were members of 
the Painters unit and covered by its collective-bargaining agreement. 
Whitehouse then sought enforcement of the Joint Trade Board deci- 
sion in district court. Judgment was entered, but set aside when the 
Teamsters was allowed to intervene. On the same day that judgment 
was entered, the Board found that the work performed by the employ- 
ees was work ordinarily performed, by employees represented by the 
Teamsters and ordered an election. The Teamsters won the election 
and was certified by the Board as bargaining agent. The court found 
that the Board was entitled to intervene because it had a protectable 
interest in the action that was not adequately represented. On motion 
by the Board, the court went on to dismiss the action because it found 
that the breach of contract action was primarily a representational dis- 
pute. Moreover, the court found that it must defer to the Board even 
though the representational dispute had been characterized as a breach 
of contract action. Because the authority of the Board had been in- 
voked, the Board's decision was found to take precedence over the 
decision of the Joint Trade Board. 

In NLRB vy. California Horse Racing Board,* the Court of Appeals 
for the Ninth Circust affirmed the district court's preliminary injunc- 
tion entered at the request of the Board barring enforcement of a 
California Horse Racing Board (CHRB) order which had required 
United Tote Company to negotiate a collective-bargaining agreement 
with the International Brotherhood of Electrical Workers. The Board 
had concluded that United Tote was an employer falling under its ju- 
risdiction, relying on its earlier decision in American Totalisator Co.” 
The district court accordingly concluded that the CHRB and the 
Union were attempting to regulate conduct preempted by the NLRA. 
The circuit court held that the district court properly concluded that 
it lacked power to inquire into the merits of the Board’: assertion of 
jurisdiction over United Tote. The court considered the issue of the 

tr scope of district court review of the Board's action under 
NLRB v. Nash-Finch Co.'° It concluded that the source of Nash- 
Finch jurisdiction is the NLRA, and its — is to protect NLRA 
jurisdiction. The circuit court found that such Nash-Finch jurisdiction 


*940 F.2d 5% 
*264 NLRB 1100 (1982) 
°404 US. 138 (1971) 
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should not operate in a way that does violence to that Act's express 
provisions for exclusive review by courts of appeals of final orders 
of the Board. 

Further, the court of appeals held that the district court necessarily 
had jurisdiction to determine whether CHRB regulation of United 
Tote was preemptec. Once it found that United Tote fell within the 
Board's statutory jurisdiction, the district court was required to reach 
the conclusion that the CHRB’s ruling was preempted because, to 
rule on the iety of the Board's action in this case would have 
exceeded the district court's Nash-Finch jurisdiction. Finally, the 
Ninth Circuit noted that the Union and CHRB may be frustrated in 


their ability to obtain judicial review of the Board's assertion 
of jurisdiction if the does not issue a final order from which 
the parties may appeal. Nonetheless, the circuit court determined that 
absence of such judicial review would not change the instant result 
because Congress has considered this circumstance, and rejected at- 
tempts to provide review in such cases. 


INDEX OF CASES DISCUSSED 


Albany County Opportunity, 300 NLRB 886 a a 
A & L Underground, 302 NLRB 467 


Apex Paper Box Co., 302 NLRB 67 ....... silanated ate iatiiameitaaal saiinanmnnestimenine ; 
Arcata Graphics, 304 NLRB 54! .... | 
Arizona Portland Cement Co., 302 NLRB 36 

B & D Plastics, 302 NLRB 245 

Baddour, Inc.. 303 NLRB 275 

Barbary Coast Hotel, Garner v., V-S-90-772-PMP (RJJ) (D.Nev.) -_ 

Bath Iron Works Corp, 302 NLRB 898 

Bay Metal Cabinets, 302 NLRB 152 


Buck Green v. NLRB, No. 90-936-C(2) (E.D.Mo.), afd. No. 91-1177 (8th Cir.) . 

Burns Security Services, 300 NLRB 1143 

California Horse Racing Board; NLRB v., 940 F.2d 536 (9th Cit) ee 
Career Systems Development Corp. 

Carpenters Local 537 (E. 1. du Pont), 303 NLRB 419 

Catalytic, Inc. 301 NLRB 380 .. 

Charles A. Dimick; Garner v.. CV-S-91-432-HDM-LRL (D.Nev.) 

Chicago Tribune Co., 304 NLRB 259 .... 

Cincinnati Newspaper Guild Local 9 v. NLRB, 939 F.2d 1392 (DC. Cir) 

Colorado-Ute Electric Assn. v. NLRB, 939 F.2d 1992 (10th Cir.) 
Comte! Systems Technology, 305 NLRB 287 psnnseenensenesansenesnecunnteteUtensnUSCASONOSHSOSHOStOSINENGEn 
Daily News of Los Angeles, 304 NLRB 51! 

Daniel Finley Allen & Co., 303 NLRB 846 

Domsey Trading Corp, Blyer v.. en ene SEE 
Sa GD crerrnssssssnssesnsnpenssseznsnssnssesseenevessenerersenssenensnsnesssusesnusnsssssecssunesnaSresunsinantSneanenesens 


Dubuque Packing Co, 303 NLRB 386 
E. |. du Pont & Co., 301 NLRB 155 


Souvied Worn IBEW Loca! 2088 (Lociineed Spar Jperations), 302 NLRB 322 
Electrical Workers IBEW Local 46 (Puget Sound), 302 WLRB 27! 

Electrical Workers IBEW Local 46 (Puget Sound NECA), 303 NLRB 48 
Electronic Workers IVE Local 825 (Central Industries), 302 NLRB 954 


F E. Hazard, Lid. v. | A le 
Firemen & Oilers Local 288 (Diversy Wyandotte), 302 NLRB 1608 . wap enemennemnenenss 


Graphic Communications Local 388M (Georgia Pacific), 0 NLRB 1071. 


140 index of Casee Discussed 


Haddon-Cranicmen, 300 NLRB 789 

Hammontre, v. NLRB, 925 F.2d 1486 (D.C. Cir) 

Hanna Boys Comer, NLRB v.. 940 F.2d 1295 (9h Cir) 

Harvey's Grove, D'Amico v.. Civil No. 4-91-1274 (D Md) 

lron Workers Local 378 (NE. Carlson Construction), 2 NLRB 200 
John |. Haas, Inc. 30! NLRB 300 

KEZI, inc, 300 NLRB 594 

King Manor Care Center, 03 NLRB 19 

Lee's Contracting Services, D Amuco v.. C_A. No. 191CVOC/S4 (ED Va) 
Litton Business Systems v. NLRB, 11! S.Ci. 2215 
Longshoremen ILA, Dowd v.. No. 91-0742 CIV-T 21A (M_D Pla), appeal pending No 
9) .3908 (Lith Cir) 
Longshoremen [LA Local 1814 (Amsetar Sugar), 0! NLRB 764 

M. J. McNally, Inc. 02 NLRB 120 ........ 

Mental Health Services. Northwest, 100 NLRB 926 

Metropolitan Teletronics Corp. Pascarell v.. C_A. No. 90-4837 (HAA) (DNJ) 
Mine Workers (Is'and Creek Coal), 902 NLRB 949 

Mine Workers, Clark v.. 752 F Supp. 129! (W_D.Va) 

Mine Workers District 17 (Hatfield Dock), 902 NLRB 44) 

Motil Oi} Corp. 903 NLRB 780 ..... 

Mohawk Liqueur Co, 300 NLRB 1075 

Motor Convoy, 903 NLRB 135 

Neplu Rubber Products Corp. 303 NLRB 15! 

Nobin Bros. 4S NLRB 329 

P. Alexander & Son Construction Corp. NLRB v., Nos. 87-4107, 89-4037 (2d Cir) 
Pennsylvania Power Co. 30! NLRB 1104 

Perry Broadcasting, 100 NLRB || 40 

Phillips Chrysler Plymouth, 304 NLRB 16 

Poplar Living Center “OO NLRB 888 

Postal Sy.vice, 100 NLRB 197 

Postal service, 102 NLRB 332 

Pottsville Bleaching Co, 30! NLRB 1095 

Precise Castings, NLRB v.. 915 F.2d 1160 (7th Cir) 

Precision Window Mig. 303 NLRB 946 

Purolator Couner Corp, 300 NLRB 812 

Quality C.A.T.V., 302 NLRB 449 

Redway Carriers, 90!) NLRB 1113 

Reed v. NLRB, 927 F.2d 1249 (D.C. Cir) 

Retlaw Broadcasting Co, 2 NLRB 8! 

Ricks Construction Co. NLRB v.. Nos. 82.7088, 87.7244 (Oth Cir) 
Rooters Local 30, Hoeber v.. 759 F Supp 212 (E.D.Pa), affd 999 F.2d 118 (4d Cr) 
Rose Printing Co. 304 NLRB 1076 

S. K. Whitty & Co. 4 NLRB 776 

Safeway Stores, 103 NLRB 989 

Sheet Metal Workers Local 80 (Limbach Co.), 305 NLRB 312 
Sheet Metal Workers Local 80, Gottfried v.. 927 F.2d 926 (6th Cir) 
Solar Turbines, 102 NLRB | 4 

Southern Services, 100 NLRB || 54 
Southwestern Bell Telephone Co, 103 NLRB 87 

St. Joseph Equipment Corp. 02 NLRB 47 

St. Margaret Memorial Hospital, 903 NLRB 923 

Stockton Roofing Co, 4 NLRB 699 
Teamsters Local 695, NLRB v.. Nos. 78-1991, 78-168) (7th Cir) 
Teamsters Local 856 (Holiday Inn), 902 NLRB 572 

Teamsters Local $32 (Pepsi Cola Bottling), 305 NLRB 268 
Textron, Inc, 102 NLRB 660 

Transport Service Co. 302 NLRB 22 

Twin City Hospital Corp. 304 NLRB 173 

U.S. Marine Corp. v. NLRB, 944 F.2d 1905 (7h Cir) 


Index of Cases Discussed 


United Parcel Service, 303 NLRB 326 

United Technologies Corp., 300 NLRB 902 

W. L. Forest Products Co., 304 NLRB 957 

Warmer Press, 301 NLRB 116! 

West Lawrence Care Center, 305 NLRB 212 

Whitehouse v. Painters Local . 18, No. C-90-0143-LUJ) (W.D Ky.) 
Willmar Electric Service, 303 NLRB 245 

Willmar Electric Service, 303 NLRB 245 
ET 
Wind-Chester Roofing Products, 302 NLRB 878 

Woodbury County Community Action Agency, 299 NLRB 554 


APPENDIX 


GLOSSARY OF TERMS USED IN STATISTICAL TABLES 
The definitions of terms contained in this glossary are not intended for general application 
follow. Thus the definitions are keyed directly to the terms used in such tables. 


Adjusted Cases 


Cases are closed as ° ‘adjusted”’ when an informal settlement agreement is executed and 


case is the agreement of the parties to settle differences without recourse to litigation. 


Advisory Opinion Cases 


See *‘Other Cases—AO"’ under **Types of Cases.”’ 


Agreement of Parties 
See “‘Informal Agreement’ and **Formal Agreement,”’ this glossary. The term ‘‘agreement”’ 
includes both types. 


Amendment of Certification Cases 
See **Other Cases—AC"’ under **Types of Cases." 


Backpay 


Amounts of money paid or to be paid employees as reimbursement for wages lost because 
they were discriminatorily discharged or unlawfully denied employment, plus interest on 
such money. Also included is payment for bonuses, vacations, other fringe benefits, ectc., 
lost because of the discriminatory acts, as well as interest thereon. All moneys noted 
in table 4 have been reported as paid or owing in cases closed during the fiscal year. 
(Installment payments may protract some payments beyond this year and some payments 
may have actually been made at times considerably in advance of the date a case was 
closed; i.¢., in a prior fiscal year.) 


Backpay Hearing 
A supplementary hearing to receive evidence and testimony as to the amount of backpay 
due discriminatees under a prior Board or court decree. 


Backpay Specification 
‘“pleading,’’ which is served on the parties when the Regional 
Director and the respondent are unable to agree as to the amounts of backpay due 
discriminatees pursuant to a Board order or court decree requiring payment of such backpay. 
It sets forth in detail the amount held by the Regional Director to be owing each discriminatee 
and the method of computation employed. The specification is accompanied by a notice 
of hearing setting a date for a backpay hearing. 
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Case 


A *‘case’’ is the general term used in referring to a charge or petition filed with the 
Board. Each case ts numbered and carnes a letter designation indicating the type of 
case. See **Types of Cases.”’ 


Certification 
A certification of the results of an election is issued by the Regional Director or the 
Board. If a union has been designated as the exclusive bargaining representative by a 
majority of the employees, a certification of representative is issued. If no union has 
received a majority vote, a certification of results of election is issued. 


Challenges 
The parties to an NLRB election are entitled to challenge any voter. At the election 
site, the challenged ballots are segregated and not counted when other ballots are tallied. 
Most frequently, the tally of unchallenged ballots determines the election and the challenged 
ballots are insufficient in number to affect the results of the election. The challenges 
in such a case are never resolved, and the certification is based on the tally of (unchallenged) 
ballots. 


When challenged ballots are determinative of the result, a determination as to whether 
or not they are to be counted rests with the Regional Director in the first instance, 
subject to possible appeal to the Board. Often, however, the “‘determinative’’ challenges 
are resolved informally by the parties by mutual agreement. No record is kept of 
nondeterminative challenges or determinative challenges which are resolved by agreement 
prior to issuance of the first tally of ballots. 


Charge 
A document filed by an employee, an employer, & union, or an individual alleging that 
an unfair labor practice has been committed. See “‘C Case’’ under ‘“Types of Cases.”’ 


Complaint 

The document which initiates ‘‘formal’’ proceedings in an unfair labor practice case. 
It is issued by the Regional Director when he or she concludes on the basis of a 
completed investigation that any of the allegations contained in the charge have merit 
and adjustment or settlement has not been achieved by the parties. The complaint sets 
forth all allegations and information necessary to bring a case to hearing before an administra- 
tive law judge pursuant to due process of law. The complaint contains a notice of hearing, 
specifying the time and place of hearing. 


Election, Runoff 
An election conducted by the Regional Director after an initial election, having three 
or more choices on the ballot, has turned out to be inconclusive (none of the choices 
receiving a majority of the valid votes cast). The Regional Director conducts the runoff 
election between the choices on the original ballot which received the highest and the 
next highest number of votes. 


Election, Stipulated 


An election held by the Regional Director pursuant to an agreement signed by all the 
parties concerned. The agreement provides for the waiving of hearing and the establishment 
of the appropriate unit by mutual consent. Postelection rulings are made by the Board. 


Eligible Voters 


Employees within an appropriate bargaining unit who were employed as of a fixed date 
prior to an election, or are otherwise qualified to vote under the Board's eligibility rules. 
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Fees, Dues, and Fines 


The collection by a union or an employer of dues, fines, and referral fees from employees 
may be found tw be an unfair labor practice under Section 8(b\ 1A) or (2) or B(aX(1) 
and (2) or (3), where, for imstance such moneys were collected pursuant to an illegal 
hiring hall arrangement, or an invalid or unlawfully applied union-security agreement, 
where dues were deducted from employees’ pay without their authorization, or, in the 
cases of fines, where such fines restrained or coerced employees im the exercise of their 
rights. The remedy for such unfair labor practices usually requires the reimbursement 
of such moneys to the employees. 


Fines 


Formal Action 
Formal actions may be documents issued or proceedings conducted when the voluntary 
agreement of all partics regarding the disposition of all issues im a case cannot be obtained, 
and where dismissal of the charge or petition is not warranted. Formal actions, arc, 
further, thyse in which the decision-making authority of the Board (the Regional Director 
im representation cases), as provided im Sections 9 and 10 of the Act, must be exercised 
in order to achieve the disposition of a case or the resolution of any issue raised in 
a case. Thus, formal action takes place when a Board decision and consent order is 
issued pursuant to a stipulation, even though the stipulation constitutes a voluntary agreement. 


Formal Agreement (in unfair labor practice cases) 
A written agreement between the Board and the other parties to a case in which hearing 
is waived and the specific terms of a Board order agreed upon. The agreement may 
also provide for the entry of a consent court decree enforcing the Board order. 


Compliance 
The carrying out of remedial action as agreed upon by the parties in writing (see ‘Formal 
Agreement,"’ ‘“‘Informai Agreement’’), as recommended by the administrative law judge 
in the decision, as ordered by the Board in its decision and order, or decreed by the 
court. 


Dismissed Cases 
issed informal 


other reasons. Before the charge is dismissed, however, the 
opportunity to withdraw the charge by the administrative law j 
by the courts through their refusal to enforce orders of the Board. 


Dues 
See ‘‘Fees, Dues, and Fines."’ 


Election, Consent 
An election conducted by the Regional Director pursuant to an agreement signed by 
all parties concerned. The agreement provides for the waiving of a hearing, the establishment 
of the appropriate unit by mutual consent, and the final determination of all postelection 
issues by the Regional Director. 
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An clection held after an initial election has been set aside cither by the Regional Director 


or by the Board. 


Informal Agreement (in unfair labor practice cases) 
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See “Representation Cases.” Also see “Other Cases—AC, UC, and UD" under “*Types 


of Cases. 


a combination of CA and CB cases, or combination of other types of C cases. It does 
not include representation cases. 


Types of Cases 


General 


! etter designations are given to all cases depending upon the subsection of the 
Act allegedly violated or otherwise describing the general nature of cach case. 
Each of the letter designations appearing below is descriptive of the case it is 
associated with. 


C Cases (unfair labor practice cases) 


A case number which contains the first letter designation C, in combination with 
another letter, i.c., CA, CB, etc., indicates that it involves a charge that an unfair 
labor practice has been committed in violation of one or more subsections of Sec- 
ton 8. 


A charge that an employer has committed unfair labor practices in violation of Sec- 
tion B(ay 1), (2), (3), (4), of (5), oF any combination thereof. 


A charge that a labor organization has commutted unfair labor practices in violation 
of Section 8(b)\ 1), (2), (3), (5), of (6), or any combination thereof. 


A charge that a labor organization has committed unfair labor practices in violation 
of Section 8(b)(4)(i) and/or (A), (B), or (C), or any combination thereof 
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A charge that a labor organization has committed an unfair labor practice in viola- 
tion of Section 8(6)(4\i) or (ii)(D). Preliminary actions under Section 10(k) for the 
determination of jurisdictional disputes are processed as CD cases. (See **Jurisdic- 
tional Disputes"’ in this glossary.) 


A charge that either a labor organization or an employer, or both jointly, have com- 
mitted an unfair labor practice in violation of Section 8(e). 


A charge that 2 labor organization has committed unfair labor practices in violation 
of Section 8(g). 


A charge that a labor organization has committed unfair labor practices in violation 
of Section &(b)(7)(A), (B), or (C), or any combination thereof. 


R Cases (representation cases) 


A case number which contains the first letter designation R, in combination with 
another letter, i.c., RC, RD, RM, indicates that it is a petition for investigation and 
determination of a question concerning representation of employees, filed under 
Section %c) of the act. 


A petition filed by a labor organization or an employee alleging that a question 
conceming representation has arisen and seeking an ciection for determination of 


a collective-bargaining representative. 


A petition filed by employees alleging that the union previously certified or cur- 
rently recognized by the employer as their collective-bargaining representative no 
longer represents a majority of the employees im the appropriate unit and secking 
an election to determine this. 


A petition filed by an employer alleging that a question concerning representation 
has arisen and seeking an election for the determination of a collective-bargaining 


representative. 


Other Cases 


AC: 


(Amendment of Certification cases): A petition filed by a labor organization or an 
employer for amendment of an existing certification to reflect changed cir- 
cumstances, such as changes in the name or affiliation of the labor organization 
‘avolved or in the name or location of the employer involved. 


(Advisory Opinion cases): As distinguished from the other types of cases described 
above, which are filed in and processed by Regional Offices of the Board, AO or 
“advisory opinion’’ cases are filed directly with the Board in Washington and seek 
# determination as to whether the Board would or would not assert jurisdiction, 
in any given situation on the basis of its current standards over the party or parties 


to a proceeding pending b-fore a state or territorial agency or a court. (See subpart 
H of ty: Board's Rules and Regulations, Series 8, as amended.) 


(Unit C\xnfication cases): A petition filed by a labor organization or an employer 
seekinz a determination as to whether certain classification of employees should 
or should not be included within a presently existing bargaining unit. 
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(Union Deauthorization case): A petition filed by employees pursuant to Section 
Hel) requesting that the Board conduct a referendum tw determine whether a 
umion's authority to enter into a umon-shop contract should be rescinded. 


UD Cases 
See “Other Cases—UD"" under **Types of Cases.” 


Unfair Labor Practice Cases 
See “*C Cases”’ under *“Types of Cases.” 


Unien Deauthorization Cases 
See “Other Cases—-UD"" under *’Types of Cases." 


Union-Shop Agreement 
An agreement between an employer and a labor organization which requires membership 
im the union as a condition of employment on or after the 30th day following (1) the 
beginning of such employment or (2) the effective date of the agreement, whichever 
18 the later. 


Unit, Appropriate Bargaining 
A grouping of employees in a piant, firm, or industry recognized by the employer, agreed 
upon by the parties to a case, or designated by the Board or its Regional Director, 
as appropnate for the purposes of collective bargaimung. 


Valid Vote 
A secret ballot on which the choice of the voter is clearly shown. 


Withdrawn Cases 


Cases are closed as “‘withdrawn’’ when the charging party or petitioner, for whatever 
reasons, requests withdrawal or the charge of the petition and such request is approved. 


SLAIN PAGE 


SUBJECT INDEX TO ANNUAL REPORT TABLES 


Readers are encouraged to communicate with the Agency as to questions on the tables by 
writing to the Office of the Executive Secretary, National Labor Relations Board, 1099 | 4th 
Street, NW... Washington, D.C. 20570. 
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Table 1A —(nfair Labor Practice Cases Received, Closed, and Pending, 
Fiscal Year 1991' 
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Table 1B.—Representation Cases Received, Closea, and Pending, Fiscal Year 1991' 


Idenuficanon of filing party 


Other 
local 
unions 


Indiwid- 
uals 


Received fiscal 1991 

On docket fiscal 199! 
Closed fiscal 199! 

Pending September 30, 1991 


Pending October |, 1990 
Received fiscal 1991 
On docket fiscal 1991 
Closed fiscal 1991 .. 
Pending September 30, 1991 
' Soo Glowiary of erme fon definitions 
* Revises. eetiects higher figures than reponed pending Seprember 30, 1990, im last year's annual report. Revised totals result 
from post-repurt adjustments to last year's “‘on docket" and/or “‘closed”’ figures. 


156 Fifty-Sixth Annual Report of the National Labor Relations Board 


lable 2.—Types of Unfair Labor Practices Alleged, Fiscal Year 1991 


Number of 
Cases 
showing 
specific al- 
legauions 


A. Charges filed against employers under Sec. 8a) 


Subsections of Sec. &(a) 
Total cases 


Sax) 
aK i K2) 
Saxixs) —.. 
SaKxix4) 
aK x5) 

Kai K2K3) . 
BaNX 1 KIK4) .... 
Mani K2K5) 
Mani x34) 
May 1K 3KS) 
Mani Kan) 
Max KK 3K4) 
Mak KIKIMS) 
May 1 K2K 455) 
Mani K34anS) 
Mani K2KINaKS) 


B. Charges filed against unions under Sec &(b) 


Subsections of Sec Mb) 
Total cases 


oul) 
MDK2) 
A(bM 3) 
abn 4) 
acd S) 
moK6) 
abK7) 

aD 12) 
aK IK) 
MoM I KS) 
ad» 116) 
MOK2K3) 
WOMANS) 
BD 2K6) 
AOKI KG) 
ROK I M23) 
ROK IK IKS) 
ADM IM 2K) 
ab iM a HS) 
Row 1 366) 
Bbw 1 KAS 6) 
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Table 2.—Types of Unfair Labor Practices Alleged, Fiscal Year 1991—Continued 


Number of 
cases 
of 
showing Percent 
specific al- 
legations 


total cases 


Bl. Analysis of &(b\4) 


Total cases &(by 4) 


GON4EKA) ...........-.---- 
SS 
BOKSKC) —........... 
ROK4KD) ............ 
RON4NKAKB) 
BDN4HANC) ....... 
BOOK 4K BC) oe 
BOOKS AKBHC) ...... 


BIDK4MA) ........... 
&(DK4KB) ........... 
MOK4HC) .......... 

RON4KD) ... 


B2. Analysis of 8(b\(7) 


Total cases &(>\(7) 


R(DMTMA) 

aby 7B) 
wboMTNC) 
(DN THK AMB) 
RDN TMANC) ... 
MOKTKBNC) .. 
ROKTKAKBKC) 


RDN TWA) 
B(bK7MB) ..... 
MoKTWC) 


C. Charges filec under Sec. &(e) 


Total cases ®ie) 


Against unions alone 
Against employers alone 


D. Charges filed under Sec. 8(g) 
Total cases &(g) a pensnanensuapsnanscenensnenensoes — | 19 | 100.0 


‘A single case may include allegations of violations of more than one subsection of the Act. Therefore, the total of the 
vanous allegations is greater than the total number of cases 

Sec ®(aX1) 18 a general provision forbidding amy type of employer interference with the nghts of the employees guaranteed 
by the Act, and therefore is included in all charges of employer unfair labor practices 
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Table 3A.—Formal Actions Taken in Unfair Labor Practice Cases, Fiscal Year 1991' 


| Formal achons taken by type of cas 


Cases m 

which 

Types of formal actions taken forma! 
anon 


10(k) notices of hearings weued 


Decisions by administrative law sudgcs, total 


inital ULP decisions 


Backpay decisions 
Supplemental decisions 


Decisons and orders by the Board, total 


Upon consent of partics 
Insual decisions a : 
Adopting administrative law judges’ decisions (no cxcep 
uons filed) 
Insual ULP decisions 
Backpay decisions 
Comested: 
Initial ULP decisions : 
Decssions based on stipulated record 
Supplemental ULP decisions . 
Backpay decisions 


' See Glossary of terms for definmons 
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Table 3B.—Formal Actions Taken in Representation and Union Deauthorization 


Cases, Fiscal Year 1991 


Formal acuons taken by twpe of case 


Types of formal actions taken 
RM 


RD 


Review of Regional Directors’ decisions 
Requests for review received 


Withdrawn before request ruled upon 


Board action on request ruled upon. total 
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Table 3B.—Formal Actions Taken in Representation and Union Deauthorization 
Cases, Fiscal Year 1991'—Continucd 


Formal acuoms taken by type of case 


Types of formal acuons taken 
ac RD 


Decisions on otyecuioms andor chalienges. total 
By Regiona) Dueciorns 
By Board 


In supulated elecuons . 


No ag © Regional Directors’ 
guliiinaiaiediiene:d Gas 
In dwrected clecuons (after ransfer by Regional 


' See Glossary of terms for definimons 
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Table 3C.—Formal Actions Taken in Amendment of Certification and Unit Clarification 
Cases, Fiscal Year 1991' 


Formal acnoms taken by type of case 
AC uc 


Types of formal actions taken 


Hearings completed 
Decmons msued after hearing 


By Regional Director 
By Board 


Transferred by Regional Directors for mutial dec mon 


Review of Regoonal Directors’ decrssons 
Reguests for review received ........... 
W cthdraen before request ruled upon . 


Withdrawn after request granted. before Board review 
Board decision after review, total 


Regional Director: decisions 
Affirtned 
Modi/ied 
Reversed 


' See Glossary of terms for definitions 
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Table 4.—Remedial Actions Taken in Unfair Labor Practice Cases (Closed, Fiscal Year 1991' —Contmucd 


Remedua! acho uber by 


( own 


$52. 784TH} 


$27 844.017 
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Table 5.—-Industrial Distribution of Cases Received, Fiscal Year 1991' 
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Table 64 —4,cagraphk Distribution of Cases Received, Fiscal Year 1991' 
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Table 6A.—Geographic Distribution of Cases Received, Fiscal Year 1991'—Contmucd 


Unfae tahor practor cases 


Represcntaon Caxcs 


West Vagus 
North Carolma 
South Carolma 
Goorgia 
Plorads 


Kentucky 
Tennessec 
Alahama 
Mississipn 


East South Central 


Wes South Central 


Table 64.—Geographic Distribution of Cases Received, Fiscal Year 1991'—Continucd 


Untaw labor practoe casts 


Represcntaon Cascs 


Puerto Ruco 
Virgin Island. 


Outhyong arcas : 3i 


To, all States and arcas 923 32.271 23,005 7.921 


' See Glossary of torms for dcfinmons 
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Table 6B.—Standard Federal Administrative Regional Lb... ibution of Cases Received, Fiscal Year 1991' 


Standard Federal Regions? 


Unfaw labor practice cases 


Represcniabon Cascs 


Union de 
authoriza 
BOM Cascs 


UD 


Connecucut 
Mastic 

Massa huwtts 
New Hampshire 
Rhade Iand 
Vermont 


Delaw ar 
Nee Ierwy 
Scw York 
Puctio Rico 
Vergin Islands 


Re gum i! 


Deana of Columina 
Mary land 

Pennsyis ama 

V orgemia 


West Virgima 


Region I 


Alabama 
Ploruda 
(scompia 
Kentu ky 
Misa Sp 
North ( aroma 


Table 6B.—Standard Federal Administrative Regional Distribution of Cases Received, Fiscal Year 1991'—-Contunucd 

Unfaw labor practice cases Represenmiabon Cascs Umon de- | Amend lina 
authoriza mem of | clanfica 

J all bon cass | corufi van 

Standard Federal Regoons- omen all ( All R cahan ames 
CA cB cc cD cE OG cP RC KM RD ana ee 

cancs cans UD 
Ad © 
South Carolia 127 113 a 27 0 0 e 0 0 13 il 0 2 0 0 j 
Tennessec 677 See se 117 b 1 0 0 0 Lt ® 0 1® 0 0 4 
Region {\ 4063 3,507 2.743 6x7 is 5 s 1 il $27 4™ 7 «2 2 $ 2 
Tilanors 2,338 1,920 1,225 sw 10] 23 s 0 z? 390 M2 17 7 9 3 16 
Indiana 1 46 1,276 240) 2» 4j 2 9% 0 10 201 18 s 34 6 0 s 
Michigan 2.446 2.022 1493 4x6 w 7 0 j 6 494 2» 12 Lo) 5 1 24 
Minnema 64) 4x 321 a 21 4 0 0 12 [md i 5 x 7 0 12 
Ohio 2.312 1 BRg 1403 432 % ® 0 0 10 a4 1a) 6 63 4 0 10 
Wisconsin 795 570 434 118 9 0 0 1 216 162 3 $j ’ 0 6 
aa 
Region V 100.0 R115 5.716 io 2 $2 ~ | Lea 1,794 1a bP | 444 14 4 73 
: 
Arkanua 193 1s” 126 23 0 1 0 0 0 4) 31 1 9 0 0 2 
Loumiana 233 17® 148 33 0 0 0 0 0 SO 37 3 10 0 0 s 
New Mero 134 120 92 2*® 0 0 0 0 0 14 10 } 3 i) 0 0 
Oklahoma 241 197 1$2 44 i G 0 0 0 4) w 1 10 0 0 3 
Texas Loos a4) $77 255 5 3 0 0 1 199 1m 13 26 1 ] 3 
Region Vi 1,806 1 456, 12 383 6 4 0 0 i ws 22% 19 Sa | 1 13 
lowa 24% 161 122 44 4 I 0 0 0 x Oud 5 1 0 0 2 
Karas 243 ) = }4) % 1 0 0 0 0 $3 x» 2 1! 0 0 2 
Missour 12% 1.062 745 258 3s 13 : 0 « 163 1 . wo ’ 0 0 
Nebraska 119 so * 17 ! ! 0 0 ! 2% 23 2 3 0 0 $ 
Region VI 1.841 1,497 1074 355 4) 15 3 0 9 324 2” 15 TI } 0 19 
Colorado 45) 379 274 104 1 0 0 0 G 62 4) j 19 s 1 4 
Montana 176 106 9! 13 ! 6 0 0 j 6s 47 5 16 2 0 0 
North Dakou aa 2” 25 4 0 0 0 0 rf) 16 10 | 5 0 ] 0 
South Dakota 4) 27 25 0 1 0 0 0 j 16 18 0 ] 0 0 0 
l ‘tah 10* ”% Se 20 0 ] 0 0 0 27 2s 0 2 0 0 2 
Wyommeg 4a 35 29 6 0 0 0 0 0 12 ® 0 4 0 0 1 
Regeon Vill a72 4655 say 147 3 1 0 0 2 201 147 7 47 7 ? 
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Table 6B.—Standard Federal Administrative Regional Distribution of Cases Received, Fiscal Year 1991' —Contunucd 


Unfan tahor pracbor cass 


Reoprescmigbon Cass 


Liman de 
authorua 
LOM CaNcs 


iD 


eoetiw 


£ 


1 

» 
433 
“74 


Region X 1,537 1149 


Total. ali States and arcas 9235 32.271 


' See Glossary of terms for definmions 
? The Statics are grouped according to the 10 Standard Federal Adminitrative Regions 


Table 7.—Analysis of Methods of Disposition of Unfair Labor Practice Cases Closed, Fiscal Year 1991' 
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Table 7.—Analysis of Methods of Disposition of Unfair Labor Practice Cases Closed, Fiscal Year 1991' — Contsnucd 


- — ———EE — 
All C cases CA cams CB cas CC coms CD cas CE cas | OG om CP cows 
— 
Per - Per Per Per Pet Por Per Pet 
Method and stage of Grspossuan . - of . om . - Nem - New -_ _— _ — - — - 
ber | soul = os sunt | OL cceet | OY ncn vad wa | ™ kena! os unt | ™ | suet 
Appendi dows | ™, lowed honed honed lowed chowed showed honed 
$—__—4—_—__4} —_4 
Admanmtratve law judge § decision 2k a1 19 25 01 3 06 0 0 0 0 0 
Board decison : a9} 16] #4 417 i* $7 07 3 16 0 0 0 6 2 
Adopung admumestratrve law judge s decrman (no 
eacepuans filed) 224 07 aS 202 O* 20 02 2 0.2 o if) 0 0 
Camested 26 09 v9 215 09 37 04 11 14 0 0 0 ‘ < 
Ceceut coun of appeals decree 1m 06 262 165 G7 12 01 6 07 0 ; G1 0 0 
Supreme Cour action 5 00 04 2 00 j 00 0 rt) 0 0 0 
W thdraeal 10,052 318] 1000 7433 330) 22M 2k 6 Dew, “1 ! H4 iv “? , %) ” 7% $ 
Before mauance of complasm : o“« we we. 7.004 M61 2.789 my» 262 16 (7) i* “7 * ITE) mh wy = 
After msuance of complamt. before opening of hear - 
ing a 43 11 414 » 13 we o4 ; “% j na ' nf | 62 > o* 
Afr bearmg opened. before sdminmiranve lew 
judge 6 decruan _ 33 61 03 24 a! * 0! 1 *1 0 0 ' 0 0 
After admumetratwe law judge's decison, before 
Board dew mon 7 00 0! 6 00 ! 00 0 0 6 0 0 
After Board or coun decmon 0 on 0 0 0 0 a) i 0 0 
Desemissal : 10.665 3387 1000 6.470 m7) 4005 Si4 14) a2 0 12 244 2 125 ‘4 22.4 
Before meuance of complamt 10,475 332 man 6.287 HT 39K S11 i” 17.7 (*) i! 224 : 12.5 ‘4 226 
After mauance of covnplamm, before opening of hear 
me ™” 02 07 ~*~ 02 * “1 2 62 0 0 0 
After hearing opened. before adminicrative law | 
yudgr 6 decison 5 00 00 2 00 1 00 0 0 0 j 0 
By admunetrative law judge s decision 2 00 00 2 00 0 0 6 0 | ‘ 0 
By Board decruan i29 04 07 1m 04 23 0? ? a) 0 | bay) tj 0 
Adopting administrative law judge s decision (mo 
cacepuoms filed) 6 0.1 00 a ‘2 10 0! 0 0 0 a 0 —_ 
( amested 73 62 07 $7 02 13 1 ? 02? 0 | 20 0 a ~J 
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Table 7.—Analysis of Methods of Disposition of Unfair Labor Practice Cases Closed, Fiscal Year 1991' —Continued 


All C cases CA cases CB cases CC cases CD cases ’ OG cases 
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By Supreme Court action 


1k) actions (sce Table 7A for details of disposmions) 
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ness) nda 03 0a 91 o4 


See Table ® for summary of dispownon by stage. Soe Glossary of terms for definmons 
*CD cases closed m tus stage are processed as puredchomal disputes ender Soc. 10(k) of the Act. Soc Table 7A 


i 
> 
y 
z 
1 
[ 


Appendix 177 


Table 7A.—Analysis of Methods of Disposition of Jurisdictional Dispute Cases 
Closed Prior to Unfair Labor Practice Proceedings, Fiscal Year 1991' 


Method , Sumter of Percent of 
aang é canes tha closed 
Tora! numer of cases closed hefore msuance of complamt i” 1@0 0 
Agreemem of Sic parucs «nformal settlement * 97.7 
Before 1k) notwe 6) ms 
After i(}&) note. Nefore opening of Gk) hearmg at ov 
After opening of }(i) hearing. before msuance of Board decmuion and drtermmation of dn 
pute : : 
Complane ech Board decmion anc dewrmunation of dnpuw ‘ a3 
W rawal 10 425 
Betore }(®k) notwe “ “* 
After 10k) nonce, before opening of Mk) hearing ‘ 2* 
After opening of |(hi) hearmg. hefore msuance of Board decmon and driermmanon of di 
pote 7 29 
After Board dec rion and determination of dispute 0 00 
Disenssa! “ 6.7 
Betore 1k) notwe “« 46 
After }(hk) notuce. tefore opening of 1Gk) hearing i ne 
After opemng of 10k) bearing. before meuance of Beard decrion and determmation of dis 
pute »f) 
By Board decision and determmanon of dispute a . I . 


See Glossary of terms for defimmons 
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Table 8.—Dispesition by Stage of Unfair Labor Practice Cases Clowd, Fiscal Vear 1991" 
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Table 104 — Analysis of Methods of Dixposition of Amendment of ( certification 
and Unk Clarification Cases Closed, Fiscal Vear 1991 


( emista stir amrnie’ 


he! © ne ar rig 


i» Reg: Wa Derec” 
ss Board dec rumor 


After hearing 


: 


By Regrma) Dere 
By Board dec smn 


182 Fifty-Sixth Annual Report of the National Laber Relations Board 


Table 11.—Types of Elections Resuiting in Certification in Cases Closed, 


Fiscal Year 1991' 


Type of elecuon 


Expedited 


Type of case - = : , Board Regional clechons 
Total Consent Supulated directed _ = — 
—on RK TC 

All types, total 

Elections 3,815 3s 3.206 ll SSO - 

Eligible voters 230,147 1,748 190,544 1,503 36,269 a3 

Valid votes 198.996 1,401 164,536 1,373 31,622 64 
RC cases 

Elections 3,089 25 2.574 . 4) 0 

Eligible voters 192,257 386 158,805 1,449 33,617 0 

Valid votes 167,246 339 137,713 1,327 27,867 0 
RM cases 

Elections 90 6 66 0 14 

Eligible voters 2,768 806 1,400 0 479 a3 

Valid votes 2,290 620 1,216 0 290 
RD cases 

Elections $73 . $21 3 4) 0 

Eligible voters 39,817 4i4 26,819 S4 3,530 0 

Valid votes 26,340 312 23,171 4% 2.811 0 
UD cases 

Elections ... 63 Ss 4s 0 13 

Eligible voters ......... 4,305 142 3,520 0 643 

(x= 3120 130 2.4% 0 $84 


' See Glossary of terms for definitions 


Table 11A.—Analysis of Elections Conducted in Representation Cases Closed, Fiscal Year 1991 


—_,—_—_ a a 
All R clections RC clections RM clechons RD clections 
Elections conducted Elecuons conducted Elecvons conducted Elechons conducted 
Wah Re. Weth- Re With Re- Wuh Re 
Type of clection drawn or | sult- drawn or | sult drawn or | sulk drawn or | sult 
Tonal dis- ing m ry Total dis. ing m ys Tonal dts ing m oy Total dis ing mn ~—_ 
lec missed a pay clec- missed a —. clex missed 4 _— fi elec missed a a fi 
tions | before | rerun ; | tons | before | rerun | ** avon | Ons sefore | rerun | *‘ z tions | tefore | rerun | “ - ond 
cenufi- or cas cenufi- or . cerufi or — cenufi or — 
canon | runoff caton runoff cation runoft vation $| runoff 
All types ...... —— F 112 tt 3,782] 3,294 107 y 3,0R9 9S i 4 »” S86 4 9 $73 
Rerun required .... = x0 73 i 6 
Runoff required ... sy - 2s 3 3 
Consent elections ....... 42 3 0 Ww 28 3 0 25 6 0 0 6 . 0 0 ® 
- 
Rerun r.cited _ _ 6 0 0 0 ct 
Runoff required - 0 - 0 0 0 % 
a 
Supulated elecuion: — —- - »” 6 3,161 | 2.739 86 1” 2.574 67 i 0 % $31 3 7 $21 * 
Rerun required - 67 62 0 5 
NG eenneeenneenemsmsanesmess 19 - 17 0 2 
Regional Director-directed 2... Sal 19 25 $37 si9 i8 19 a> 18 0 4 i4 44 1 2 4) 
Rerun required - 13 fF 1 1 
Runoff required - 12 8 3 " 
Board directed il 0 0 i! 7 0 0 8 0 0 0 0 3 0 0 3 
Rerun required .... - 0 _ 0 0 0 
En - 0 ~~ 0 0 0 
Expedit.d—Sec. 8(OK7KC) ...... 4 0 0 4 0 0 0 0 4 0 0 4 0 0 0 0 
| Rerun requived .............. ——— supseneemereenenmsecunsnsmnens —— 0 - . 0 0 0 
Runoff required — -— - 0 0 0 0 


' The total of representation elections resulting in certification cacludes clections held in UD cases which are included im the totals im Table 1! 
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Table 11B.—Representation Elections in Which Objections and/or Determinative Challenges Were Ruled On in Cases Closed, Fiscal Year 1991 


Objections only Challenges only Objections and chal Total objections’ Total challenges’ 
Total lenges 
clections . : . : . 
Number Percent Number Percent Numt Demons Number Percent Number Percent 

All representation clections 3,975 143 36 KS 2.1 4 09 177 45 119 30 
By type of case 

In RC cases ... 3.294 115 3.5 7® 24 32 10 147 45 110 3.3 

In RM cases 95 4 42 2 2.1 I it 5 $3 3 3.2 

In RD cases ........ SX6 24 41 5 09 ! 02 25 43 6 10 
By type of election 

Consent clections ....... 42 1 24 1 24 0 1 24 1 24 

I csr epminesnecitpatmeninentinteensiminatnianinientinimetnieninene 3,337 10% 3.2 62 19 22 0.7 1” 39 x4 2.5 

Expedited elections ......... 4 2 $0.0 0 0 2 50.0 0 

Regional Director-directed elections S81 32 $.S 22 38 12 24 44 76 34 s9 

Board-directed elections .. , il 0 0 0 0 0 


‘Number of clections in which objections were ruled on. regardicss of sumber of allegations im cach clection 
? Number of elections in which challenges were ruled on. regardices of individual ballots challenged in cach election 
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Table 11C.—Objections Filed in Representation Cases Closed, by Party Filing, 


Fiscal Year 1991' 


Total By employer By union By both parties? 
Percent | ,, Percent . Percent | ,. Percent 
Number by type Number by type Number by type Number by type 
All representation elections 26 100.0 83 314 175 63 6 2.3 
By type of case 

Se 220 100.0 74 336 142 646 4 18 
ee $s 100.6 2 400 2 40.0 1 20.0 
RD cases ” 100.0 7 179 31 79.5 1 26 

By type of election: 
COMSEME C1ECTIONS oo. cecccccceeeeens 3 100.4 1 33.3 2 66.7 0 — 
Supulated elecuons 202 100.0 6 29.7 138 68.3 4 2.0 
Expedited C1ectioms 2... eeccececeeee. 2 100.0 1 $0.0 1 $0.0 0 — 
Regional Director-directed elections $7 100.0 21 %8 4 $9.7 2 3. 
Board -directed elections ................... 0 — 0 —-— 0 — 0 —- 

' See of terms for definitions. 


? Objections filed by more than one party in the same cases are counted as one. 


Table 11D.—Disposition of Objections in Representation Cases Closed, Fiscal Year 1991' 


. Overruled Sustained? 
_ tons tons Percent Percent 
with- tuled of total total 
filed aun upon Number ruled Number ruled 
upon upon 
All representation ELECTIONS ..........ccc. 264 87 177 127 718 $0 28.2 
By type of case 
SPUD : ccrsnsnssnensmmbintnesneseienseiianeiaeimentas 220 73 147 101 68.7 4% 31.3 
Oe 5 0 be 5 100.0 0 — 
SPEED cnvestenencnnerennemneteies 39 14 25 21 840 4 16.0 
By type of election: 

Ce 3 2 1 1 100.0 0 — 
SED eneusssensnneeen 202 72 130 92 70.8 38 29.2 
Expedited COCTIOMS oon. ccccecseeseeseseeseevevevns 2 0 2 2 100.0 0 — 
Regiona! Director -directed elections $7 13 44 32 72.7 12 27.3 
Board-directed elections 0 0 0 0 — 0 — 

' See Glossary of terms for definitions. 


? See Table 11 for rerun elections held after objections were sustained. In 8 elections in which objections were sustained, the 
conducted. 


cases were subsequently withdrawn 


. Therefore, in these cases no rerun elections were 
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Table 11E.—Results of Rerun Elections Held in Representation Cases Closed, 
Fiscal Year 1991' 


Total rerun 
elections ? 


Umion 
cerufied 


Outcome of ong:nal 
clechon reversed 


Num Percent 
ber by type 


Num 
ber 


. Percent 
by type 


Percent by 


Number type 


All representation clec 
uons 


31.9 


By type of case 
RC cases 
RM cases 
RD cases 


By type of election 
Consent elecuons 
Supulated elections 
Expedited elecuions 
Regional §  Durector-directed 
elections ; 
Board-directed elections 


' See Glossary of terms for definitions 


* More than | rerun election was conducted in & cases; however, only the final election 1 mcluded im this table 


Table 12.—Results of Union-Shop Deauthorization Polls in Cases Closed, Fiscal Year 1991 


Number of polls Employees mwotved (number chgitic to vac)’ Vahd votes cast 
Resulting m de Rewlung m conmtm In polls Cast tor deauthor 
on ued authonzation — ization 
Affthanon of umon holding umiom shop contract Toual cl b de Resultimg m «contin Percem 
Total a ‘ ued authonzaton Tonal of total 
Percent renem | OE | claps Jan 
Numer Numi Number of total 
of total of total Neseniers Perwom Fue Percent lapible 
— oftaal | ™ of 1nal “— 
Total 63 26 “3 37 “7 4.005 1,425 a) 2.680 m9 4,120 72.5 129 %2 
AFPL-CWO umons S4 22 a7 42 $9.3 oe 1.242 M1 2.402) 6s9 2619 19 1,140 u3 
Teamsters .......... 3 2 «7 1 33.3 1mm 132 70.2 % 298 163 6.7 113 @! 
Omther nabonal umons a : 250 3 75.0 180 »” 21.7 141 7aS 187 87.2 % 200 
Other local umoas 2 ! 50.0 1 SOO 293 12 4) Da 99 1K! oles 10 14 
' Sec. a3) of the Act requires thal to revoke a umon-shop agreement a majority of the emplovers chgibic to vote must vote m favor of deauthonzahan 
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Table 13.—Final Outcome of Representation Elections in Cases Closed, Fiscal Year 1991' 


Elecnons won by umons Flex Employees chgsbic to votc — 
tons In 1088 
Total Other which in ents won by bd = 
Parucipating utuons tec Per Tonal AFL Team an (ther | no rep In chex Other no rep & 
uons cent on CIO scrs | tional | “2! | tesent Tonal tons | APL Team — Other | rewnta on 
won umons unions | tive cho won oo aon tional local | uve cho = 
—— wn unions unions sen S 
> 
A. All representation cloctions 2 
AFL-CW . 22M 444 ww — 1,241 147.%3 | S6.3% 1 56.3% 91.927 = 
Teamsters .......... 1,105 37.7 417 417 OK 44.629 1349 3.499 1M x 
Other nabonal umons % 50.0 » a » S260 3p13 3,013 2.847 
Other local unions 160 “49 7S 75 RS 11,925 4,058 4,058 7,867 3 
l-union elections 0. 3,595 426] 1533 Sa 417 co 7S 2,062 | 209.777 | 76.906] 56.3%] 13.499] 3,013 4058 | 132.87! 2 
APL-CW0 v. APLAOIO 9] 718 2k 2x " 4963] S400] 3.400 . 1.463 = 
APL-CW0 v. Teamsters 2m 7R.6 22 13 9 6 23799 1,426 1.00% 418 9s3 
APL-CWO v. National 7] R24 14 s 9 3 7™ 68% 78 SK3 72 v4 
APL-C10 v. Local 44 wg a 21 19 4 S.0R4 497 2.761 2,176 147 
Teamsters v National 5 «7 2 1 1 1 «% 10 7 3 % 
Teamsters v. Local 8] 1000 ® 4 4 0 Bee) Sia 224 280 0 
Teamsters v. Teamsters 4] 750 3 3 1 %6 21: 21 - SS 
Nationa, v. Loca ........... 3 «7 2 1 1 l 2K2 Li) 79 9 194 ; 
Local v. Lact 6 1000 6 6 0 1,546 1.546 1.546 0 
2-union \lections .. 182 82.2 125 67 17 11 w 27 15,510] 12,590] 7,244 670 65S 4011 2,920 
=F + —— 
AFPL-C10 v. AFL-CIO v. APL-CPO .............. 2] 1000 2 2 0 75 75 75 0 
AFL-Cl0 v. APL C10 v. Teamsters 1 1000 1 1 0 0 167 167 167 0 0 
APL-CW v. APL-C10 ¥. Local .. 2 1000 2 1 1 0 313 313 1R9 124 0 
3 (or more )-umion clections S|] 1000 5 a 0 0 1 0 $55 $55 441 0 0 124 0 F 
Total representation clections a 443) 166) 1,064 44 s9 106 2,089 | 225842] DOS] 64011 | 14160] 3,678 K.193 | 135.791 


Table 13.—Final Outcome of Representation Elections in Cases Closed, Fiscal Year 1991' Continued 


Eiechons wan Dy unsans 


Employees chgibic to vate 


Elec In chev 

ORS mM trons 

Toual aon which in ents won by wher 

Partx ipating umons elec - Per Tonal AFL Team = Other | no rep In chex Other no rp 

ons’? | cent — cw oan , local resenta Total toms APL — Other | rescnt 

won umons umons | tive cho won cio a a kucal uve cho 

— wn unions onal umons wn 
unions 
B. Elections m RC cases 
APL-CW OW. 1419 474 862 RO? 957 123.824 | 46.222 %®.22)) TIAN 
Teaamsicrs _...... mn 41.1 373 373 $34 38,362 10,550 10,550 27,812 
Other nabonal unions KK $34 47 4) 4) 5,700 3.008 1909 11 
Oe iM 093 ia ig to 9R17 2.709 270 7,108 
| umon clectons 2.948 457] 1348 2 373 47 1600] 177,703! 62.490] 46.222) 10,550] 3,009 2.709} 115,213 
APL-C10 v. APL-C10 % 72.2 26 26 10 4,207 3381 aI 1426 
APL-C10 v. Teamsters 2 72.7 16 ® M 6 1614 6! 257 ue 3 
AFPL-C10 v. National 16 R75 14 5 7) 2 706 6SK 75 Sma an 
CN hg ET ctrrecrneeecenmsnensentsesencineanasametttenepemeneseemenmemmommans 9 92.3 % i® i 3 4677 4.574 2,425 2.149 103 
Teamsters v. National 3 6.7 2 - 1 1 ! % 10 7 3 Ara) 
Teamsters v. Local 8] 1000 ® 4 4 0 S04 $04 224 280 0 
Teamsters v. Teamsters 4 750 3 3 , | %6 21 21 $5 
eS 3 6.7 2 1 1 1 2K2 Re 7” 4 194 
Local v. Local 5] 1000 5 5 0 1,287 1.287 - 1.287 0 
2-umon clections 1% 82.4 112 $7 16 i! 2k 24 13,9991 11,184 6,18 656 668 3,725 2AR15 
AFPL-C10 v. APL-C10 v. APL-C1I0 2] 1000 2 2 - 0 75 75 75 0 
AFL-CIO v. APL-C10 v. Teamsters 1} 1000 1 i 0 0 167 167 167 0 0 
AFPL-C10 v. APL-C10 v. Lacal 2] 1000 2 1 1 0 313 313 189 124 0 
3 (or more )-umon clecnons 5S] 1000 5 4 0 0 1 0 $55 $55 43) 0 0 124 0 
Total RC elections .. 3,OR9 474] 1,465 923 ay SK os 1624; 192.257] 74.229] 52.791 1 11,206] 3674 6558 | 118,028 
C. Elections in RM cases 

APL-CWO .. $2 269 14 14 " ww iis $77 $77 Su 
Co, 22 9.1 2 2 20 64 288 28K 446 
Other national umions 3 33.3] 1 1 2 A} 4 4 27 
Other local unions 5 29.0 i 7 1 4 417 232 232 1as 
a &2 220 i8 14 2 1 1 64 2.197 1,101 $77 2%% 4 232 1,096 
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Table 13.—Final Outcome of Representation Elections in Cases Closed, Fiscal Year 1991' 


Biechons won by umons 


Onc 
na 
ponal 
UN Ams 


— 


bhex 


Continucd 


teamplovees cligthic to veac 


—_ 


in chex 
tows 
ow 


in unets won by 


(Wher 
Team 
sicts 


trve cho 
wn 


Blechons m RD cas 


AFL-CW v. AFL-C1O .............. 
AFL-CIO v. Teamsters ............... 


2-umon clectons 


Total RD elections ........... 


22,424 
Sau8 
129 
1691 


@! 
25K 
SY 


WAIT 


14.174 


10,382 


2.675 


1417 


16.64! 


' See Giossary of terms for definitions 


? Includes cach unit im which a chowe regarding collective bargaming agem was made. for crampic 


clectbon unt 


. there may have been more than onc clection im a single case, of several cases may have been involved in one 


061 
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Table 14.—Valid Votes Cast in Representation Elections, by Final Results of Election, in Cases Closed, Fiscal Year 1991' 


Vale) votes cast m clechom won 


Vald vorrs caw @ clechom low 


Total Votes tor umans Votes tor umonm 
' val Tonal 
Paracepatng wmons votes an Orher |, vomes _ Onhet | oy ey 
cast - Team na pine 1 for no Team na ease Ss 
Tonal cw aan focal anien Total cw an hacal ho umm 
unscwns — unworn uhm — uns 
A. All representation clectons 
APL-CW 128072} %1.428 41.428 14.990] 27.970) 27.970 $1.724 
Teamsters W64K aR) a OKs 4.706 4 416 4416 19,44" 
QOnter national umons S.1M 1x77 1477 733 aRY xKY 16% 
Other bacal umons 10,058 2.257 2.257 1.0m 2151 2s 464) 
|-wmon clections 1K2.912 | 43,645 41,428 aon 1477 2.257 1 20.997 99.4261 277970) 8.416 aKY 2151 79 444 
APL-CW v. APL-CIO 4%) 2.44 2447 2 a a I 
APL-CW +. Teamsters 1,927 Lo" ans a 115 20* 14 14 sos 
AFL. CWO v. National 620 49) 1% 345 a) 21 13 * or) 
APL-CW vv. Local ... 4,025 1.61 20M 1,777 iM Sm 44 14 7s 
Teamatcrs v National 4) 9 7 2 0 12 . 4 21 
Teameters v. Local 4asy 48) 210 242 7 0 0 0 0 
Teamsters v Teamsters ow” 19 19 0 21 21 2” 
National v Lacal 2H S4 » . ” 4) 24 17 14) 
Local v Local Pod 94 94 we 0 0 0 
2 umon clections 12.40 9.1% $242 oa) ‘“) 2.931 6S KS4 an 179 ih y 1,761 
APL-CW v. APL-CW ©. APLC 72 6) 6! i 0 0 0 
APL.WO v. APL-C10 v. Teamaen 157 | 4% 110 i. 7) 0 0 0 0 
APL-CW v. APL-CW0 +. Lacal 2% 261 122 14! 5 0 0 0 0 
* (or more) umon clections avs 47) 2" a) 0 14) 23 0 0 0 0 0 0 
Total representation clections 195.876] SAAS] 963) B61) 2260 5.329] 21078 | 40.280) 2570] 8.505 924] 2182 #1205 
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Table 14.—Valid Votes Cast in Representation Elections, by Final Results of Election, in Cases Closed, Fiscal Year 1991' — Continued x 
san vsceepennenbreeneienemtepeemeeeeoeemeeseeerecmoeeea essere nw 
Vabd votes Cast mm clectams. won Vahd votes cae @ cleohom tow 
Tonal Vates for unacamns Vows for wnsam 
vabed Tonal 
Paria wating. unvans vars Onno vanes mes Tens = 
= AFI — _ Chet our on AH 1 Other | wars fa => 
. Tonal ow ku al Total ow —_—i) & ical | a0 umon = 
acrs toma! union acer. thmal 2 
unonm | “oO — om | Z 
= 
B Piechom = 
m RC coms > 
7 
APL-OW oo — pO7 R74 | 25.765 75.765 11.7%] 24,455 24.45 eo 
Teamsier, — . ; 44,205 6M 61 Le 7H%4 76s 17. 
Omhet navonal umons ee S016 174 1a74 732 KS4 nS 15% 
ORther jacal wnsoms — — —_ & 462 ier q 1619 %) ios i- 4.215 x 
| umon clechons _ : = — 185,487 569 25.768 | 6.311 174 Lore? 15.9%) 4an 24.435 74% usa ios 9 ay + 
APL-CW v. APL-CWO arenes ame 2433 24" 2 a) “) "9 
APL-CWO v. Teamsters | 14i? sax | «| 2 iol 10 woe & 
APL-C1O ©. National sense on an) 1% 335 oy 9 W ® 77 
APL-CW v. Lec ................. . a 3652 3,497 1,782 1655 124 us 24 14 $3 Fa 
Teamucrs y¥ National : : a 7 ' 42 - ? 2 0 12 9 5 21 
Teameters v. Local 0... asy 4s) 210 242 7 0 0 0 0 
Teamsters v Teamsters ;, —— . a) 19 19 0 21 21 2” 
National v. Local : - - de S4 oa ® w 4) 24 17 14) 
Local» Loca : ae 735 735s Pa] 0 0 0 
2-umon elections - ' : — 11294 17% 469 s™% “= 2.640 59) aw Sas 179 3s vw (oes ; 
APL-CWO ». APL-C10 +. APL-CIO 72 6) 6) TF 0 0 0 
APL. CWO v. APL-C10 ©. Teamsters ~unaenesaees 187 \4™ 190 us 0 0 0 0 
APL.C1O v. APL-CW0 ©. Local .. ' ' — —— Pia a) 263 122 14l 5 0 0 0 0 
‘(or more )-umon clections “on 472 ™ A 0 141 2 0 0 0 0 0 0 
Total RC elections , = 167,24) 44.219 W577] GRR 2.257 440] 16.545 S7m 275,920 Tau wey 1906 W744 
C. Elections in RM cases F 
APL-CW ..w : a a ale 322 322 a] Rn, #2 0) 
Teamsters — — apnoea 5% i i” a 9) 9 221 
Omher national umons ' = 77 s 5 ! 9 4 14 
OFher local umons — ; = 264 102 102 as “as 1 
| aman elections , 1a15 S75 4322 wo 5 102 =) 2737 92 9) 7 as 723 


Table 14.—Valid Votes Cast in Representation Elections, by Final Results of Blection, in Cases Closed, Fiscal Year 1991' Contunucd 


Vale wotrs Caw mm clechom won Vale vorrs caw @ clechom ion 


Tonal Vices tow wiecwrs Votes for uinscmes 
"¢ Tonal 
Para cpaung unc Tons! 

—_ AF ee | oan | An met | Comer | wones for 

vast Team ma for no Team na 
Twa cw om aca! Tonal Cw an , jae Ro unm 

neem tamal emer: one UR Kms are ws 
——__—_4— 
APL 1W +» APL«.W 4 4 14 0 0 0 0 
AFL©W +. Teamewer 132 1m ~” 42 1 0 0 ti) 0 
APLCW + National 14 0 0 0 0 ? 2 0 12 
APL1W ©. Local *s a) $3 » 6 0 0 0 0 
Lacal v. Lacal 2” 219 28 TT 0 0 0 
2 amor clectam ays 44 ae $2 9 4s * 2 2 0 0 60 12 
Total RM elections 129 Loe we 2 , “0 2” 2” v4 9! 4 as 73s 
D Blechor: m RD canes 

APL CW 19.210 SM 434) 2: 544% 44) 74% 
Teamuern : =m 1624 1624 TT?) 671 67! 184) 
Oihey national umans 9) ca] 0 0 on aa 6s 
COrther lacal emions ; 1,432 5% s™ 4% 141 14) Woe 
} umon clectians 25640 Lm S341 iad 6 5% 41% 4.2%) 1448 67! Pad) 14! e672 
APL 1 + APLW 14 ta) 0 2 2 2 
APL.CW + Teamsters 7 Ww 7™ $2 - 0 0 0 0 
APL. W ©. Cacal aes 24° ed cz } » 20 0 22 
2 won ete toms 700 $75 a7? $) 0 * ; 22 n i) 0 0 4 
Total RD electrons , 26.340 £076 $.a18 16% 0 saz 42% mm . es 67) 26 14! 0.7% 


' See Glossary of terms for definitions 
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Table 1SA.—4 cographic Distribution of Representation Blcctions Held in Cases Closed, Fiscal Year 1991 
= ee : ee 

Numtet of clacton @ ehh repreenutnes | Numter | Valed votes Cast tor wmicwrs t hype 

ght. eer eon Py Mem ot chex — compton 

Teal = © em vous Tema! = 

Drvesecn amd State okey Other pony Plowees ne Atl ter | nner | eons tor | 
eam AM Tose eo Other Ro rp votes Tonal oo Team na — “ « Demmang 

Tod | CO TO | comet | Mee | rewme — vr) aor, | temal 2 i 

epee ATE rs tree was teed te WPS — rows 

= howen ne 

_ — <4 —-—--4— — -— 
Maine is 7 7 6 0 9 * 7 mal 17 ces] le sy 0 (om Sv Tm 
New Hampuhure ? 4 ’ 0 0 6 4 9) 4) ™” Zs pers 0 © #1) 2m 
Vermen ’ i i) 0 1 0 2 Ye mal] 120 6 0 ¥! 1% “4 1 
Massa huwtt: a) »” 17 0 ! i " 2a” 2526 1.225 LP al) ™ “) 1" 1 is 
Riende Island * 2 2 0 0 0 4 ia) 1™ as a 7) 0 0 oh) 0 
Comnects ut 4 20 13 5 2 0 21 ow 15 ™ ass 221 « 0 we an 
New tngland 12 62 42 is 4 1 ™ 13,423 ow Ld pal 42 7s 
New You we * me at 5 I 1” 1S @a? , 1182 161 773 6M) ow, 
New Jemney 147 Lil « 17 ! ‘4 ww 7174 oes ion 1 ean “2 » ™ o 2717 
Penneyhy ama aw) 1h Lied uw 4 7? 1o4 1s,477 1 Seeor 41% 17s 1" “ 711 am 
Medkdie Atiantn "7 424 a] me, is te ws ee. 2.544) 15.122] OReH] 2.67 a” ioe 17,222 140 
Ome 2” yey 72 " 2 2 142 12.%64 1 age] A787) 188 Se a oo ane 
Inchana 14) ba] ‘4 "9 5 4 ®2 9%) wR) el 2,927 lal aw, w Ss 190 
[hemeses 2” Le « an 6 7 125 ae a 457 27595] ime “4s 412 4a 44% 
Mu tigan zs? id Sa ” 6 . 1a 18,597 13 ae OST 45171 1.267 ™ ~ 7272 ‘4 
Wire ose 128 4» 4 12 0 2 7 omi' 1. ASSS 7 2.705 «22 ’ 3 44i' 222" 
bast North Central SS "9 20 S@2 6.942 SUL235 1 234207 6S) | 4.77% wed) Linu 7715 18 495, 

w= L 

lowa $$ © 1 t4 0 | Pa] 17%5 4219 15% ay 15 0 2" iat 1M 
Minnewnta it4 $$ 4) 12 1 j “” 462) Swe, 21% | St 22 »” 1,0 2 
Missemur 14 a » 7 2 0 ow 4\44 165! 1s 11068 Sis 14 * 08, (ay 
North Dekou 14 5 ‘ 2 0 0 9 616 a7 ~ 147 “ 0 " M4 72 
South Dakota 15 9 5 2 0 2 6 “@ nm 25 182 « 0 s ams ton 
Nebraska 1" 9 ? 1 0 1 s si “2 ~ i” as 0 * ” 265 
Kansas " 9 7 2 0 0 22 amie 1617 17357 1A% 7? i) i) im 2272 
Bew North Central ! oe an wo 5 Ss 20% 1a20" 15.7 Tem] S508) 2m % an * (ary ae 
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Table 15A.—eographik Distribution of Representation Plections Held in Cases Chowd, Fiscal Year 1991 Contmucd 


—e — — ane, 7 a , 
 iasetere a chotar: m efe® roprescmtiatien | Sumter Vad wetes cae tor ure | $ bag rte 
regis eer ecm Pe tems. wm eles — —— cmp sy 
Tonal thems on _— Tema! | Tonal — om 
Deven and Star fas | ari Cheer One a faoweers _—— Ab e — (het wots few a 
os Tonal cw Team na Lace au chip tte — Toma! w nent hea! umn 
acts tema! to wetter aT, OS Teer “? 
eae Wy nem The We toc wae etn ys tows 
owen tem 
eee 7 ——4— —_4—___— 4 — | | _— + + . 
Dee ae * s ! ’ i) ' ' he sa) Pa ™ 175 0 ™) 236 ai 
Mary iand “w » »s 4 0 j « pass p94) 1 na? ™ eal } ve tor wi? 
Destrct of C ofyrnima 14 7 6 t 0 f 7 7” ww ee | 47 ™ " ¥ 272% a) 
Vrgema S4 2s 12 6 2 s »” asys 5.722 2.171 mn | he * nn Peel 27 
West Verguma ) 1 7 2? 2 it) ba 24 1.971 “se “« por «| *? Lin ™ 
North ( arotma »” * s 0 " ! 2% 2.7% 2.445 oD" om” ww 0 23 1617 ry 
South ( arotma L + s j e 0 ‘ «w 4 1) {e a 0 0 4 nN 
Coorgia S@, mM» 2% a) 0 ¥) ae 17% | io a ‘i ed) sae 2407 
Plownda | ~” 2 5 ri] 1 +8 1578 \ 12 had Pa 4) 2.222 | ars 
—- 

South Atlantx ‘1. 9s ” Pa 4 7) pas nw" to 4x6 gana See? 1% 2” 1 rao “41° o- 
Kentmcty 64 21 13 7 4 i) 4’ 628 ‘ose 2m | om “) vas 0 Aber 1m? 
Tennessee Sa " 1% 4 2 0 ] 6.791 6474 2m] 24% 121 “7 7) \ ttm 1a 
Alahama “) 23 Pai) ! i 1 27 29% 27™ | 4" 1214 ’ 7 127 1388 1574 7 
Missrssepie 27 1s 12 2 © | 12 Tem! 2o14 lee 11% Ca) 0 ban) | oa ioe" 

taw Sowth ( entra! 1” ™/™ ‘a 14 4 2 121 wiw 17.70 aml 6 we at? 127 \47 ya Om 

cn ca 
Arama 7 Ta) ’ i 0 0 ’ vas ~e? “| “ 6 0 aw! an 
Lowrvana »” 1% 1! 0 j 16 22% oo awe oem o4 6 ia | (aa 1146 
CR lahore 1! § s } 0 * 2m Ps a 1% cy i ¢ 5 Lore i 
Tenas 9) 7 27 . 0 2 $$ 7 es 70% Li. a! 17 “ 0 ve 1,44) Aw 

West South Central 167 7 $2 1s i 5 ” 1)"* 11Aa23 Sm sere LT te sy? <a) <4 
Montana 22 12 * 4 0 0 cD we 442 1s? Ws ’ 7) 4 175 132 
kdaho iD f 6 0 " 0 4 a’ ah 1% 4 ‘ 0 7) 24 i" 
® yoming 7 2 2 0 0 0 ‘ 421 ™ - - 0 0 0 ies De 
C oterado uw) 22 14 . 0 0 * | ane 1.712 ™ “ua wy ‘ ' aM ™ 
New Menno 11 s 4 1 0 0 " aM ~) 17? 161 } 7) 7) ? 161 
Anzona w 14 ® ‘ ! a) 16 16 ian) 672 426 re s 0 ™®S 6” 
(tah 3 s 2 0 2 ! * OD 625 211 14) “4 ”v 6 ala “4 
Nevada 25 7 2 ‘4 ! 0 * wes ra we 272 121 ’ 7) oa! so 

Mountain em 73 * Ph 4 { Ws 6 7) 6%! 26” 1.94) 624 1s 14 2,992 ZS 
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Table 15A.—Geographic Distribution of Representation Elections Held in Cases Closed, Fiscal Year 1991—Continued co 
_ oa 

Number of clectons m which representation | Number Valid votes cast for unions Eligible 

nights were woo by unions of clec- —_— employ- 

Tat sar |tem | To | | a Toes | 

Division Ju >iate' elec Other ployces AFL- Other | votes for 
AFL- Other | oc rp- votes Team-]| na- choosing 
bons Team- na- chgible Total cro local | no union 
Total | CIO sters | tional | “a! | tesenta- € vote cast unions | “= | tonal anions rep 
umions unions | Uaions | tive was umons Tescita 
chosen ton 

Washington 119 67 ca 16 0 3 $2 8,176 6,676 3,472] 2813 Mad 0 355 3,204 3,346 
Oregon 71 37 24 » 1 4 34 2,468 2151 rey 673 | 4m 44 7” 1,207 1238 
Califomia 415 181 112 $$ a 10 234] 22042 IRBRS] = BRI2] 6127] 1856 271 S58 10,071 9,605 
Alaska 20 & * 0 0 0 12 773 635 250 165 as 24 17 385 146 
Hawa 2s Tt il 0 0 0 14 1,563 1,192 724 699 &S 0 0 ae RAD 
ID ccecenecessensnesensenesseneessnesasnssssnesnstssnnsecsmennseeeeemnens 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Pacific 650 Mid 203 7” 5 17 346] 35016] 29,537] 14.202] 10,417] 2,437 339 1,009 15,335 15,213 
Puerto Rico... - 44 27 160 1 0 16 17 3,772 3,189 1,547 $57 209 0 781 1.642 1,542 
Virgin Islands 4 1 1 0 0 3 9% "9 2K 1S 0 0 13 $1 16 
Outlying Areas - a 28 i 1 0 16 20 3 ROR 3,268 1,575 $72 209 T94 1,693 1,558 

Total, all States and areas ~}| 3752] 1663] 1,064 434 59 106 2089] 225842] 195876] 93,593 | 65.542] 17.356] 3.184 7.511} 102.283] 90,05! 


"The States are grouped according to the method used by the Bureau of the Census, U.S. Department of Commerce. 
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Number of clechons m which Number Valed votes cast for umons Eligibic 
mghts were won by unions of elec. Number employ- 
Tonal | of em. —_ - Towa | csi 
Division 1 Other Plovees Onner votcs 
and Sue + aol AFL- Other | no rep- votes APL Team na ead choosing 
cam. na cligible Tonal ow local | no union 
Teal | CO sezs | tonal | a! | resent o> vate cast eaions | = | tonal iene rep 
umons umions | “ORs | tive was unions resenia- 
Chosen ton 
Maine ME il s s 0 0 0 6 7,593 3,560 3084] 2:96) $s 0 OR 476 7060 
New Hampshire __ 6 3 3 0 0 6 3 676 637 20 125 10s 0 0 “07 28 
Vermont - 3 1 0 0 1 0 2 219 204 120 16 0 9! 13 Ka 138 
Massachusetts __ ™ sO 26 is 9 1 1 24 2,351 2,197 1.124 744 2m » 119 1,073 1,429 
Rhode Island - $ 1 1 0 0 0 4 11S 110 27 277 0 0 0 83 2 
Connecticut __ 35 19 i2 5 2 0 16 1,593 1,415 712 443 209 @ 0 703 591 
New England _. . 110 SS % '¢ 4 i $5 12,547 8,123 S297] 4.316 oo 1] 200 2,826 9.24% 
New York __ 289 is KI 37 5 it 125 13,883 11530] 5.727] 3.729] 1074 161 763 $5,803 6.0) 
New Jersey _. 135 66 35 16 1 14 “” 6,755 S92 2904] 1.523 $24 ®@ 767 2,788 2,687 
Pennsylvania __ . 259 10% 62 M 9 7 1S! 14.1047 12,601 S182] 3519] 1.139 177 347 7,419 3,825 
Middle Atlantic __ 653 ve 178 83 1S 32 448 34.742] 29823) 13.813 4.771] 2.737 428 1877 16010] 12,532 
Ohio... 202 a is 28 2 2 104 10,662 9514) 4383] 3.207 978 SK 140 SAM 3831 
Indiana __. 124 $$ w 19 5 1 “ 8651 8.274 35441 2.722 S46 206 70 ™ 1,807 
Minow 201 9% S8 26 6 6 105 8,579 7 ORS 3682] 1.954 oS 343 400 4,003 3,476 
Michigan 214 93 47 33 6 7 121 13,843 12,354 S781] 4013] 1.108 280 410 6,573 4,402 
Wisconsin 9 ™” 26 10 0 2 SS 7638 6,960 30R4) 2344 724 3 13 3,876 1,550 
East North Central La] ARO) 227 116 19 18 454 49.373} 44.787] 20.4741 14240 4341 RD 1,033 24,313 15,066 
lowa SO 2s Ti 13 0 i 2s 3,659 3,153 1,546 823 OW 0 24 1,607 1,322 
Mimmesta 4 a4 37 10 1 1 4s 3,386 2,827 14% a” $32 16 29 1,371 1837 
MOOT a3 9” 23 14 2 0 44 3,124 2,790 1,326 Lida 416 14 * 1.464 1228 
North Dakota 12 $ 3 2 0 0 7 a “9 154 10K «% 0 0 215 72 
South Dakota _ 1S 9 5 2 0 2 6 S00 am 213 132 Ld 0 1S 285 101 
Nebraska 16 ~ 7 i 0 0 » 475 355 181 1% 4s 0 0 174 250 
Kansas _ 27 * 6 a 0 0 19 5,647 3,282 1553] 1.4% 7 0 0 1,729 1,985 
West North Central 297 143 92 a4 =| 4 154 15.290] 13.2741 6,429 4442 | 1 Ri %” % 6845 6,795 
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Table 15B.—Geographic Distribution of Collective-Bargaining Elections Held in Cases Closed, Fiscal Year 1991——Continued co 

oo 
Numer of clecuions m which representation | Number Valid votes cast for unions Eligibic 
nghts were won by unions of elec- Number employ- 

Total tons mn dem Total Total ocs m 
Division and State! elec Other which | ployees | Valid AFL Other | Orher | votes for | US 7 
AFL- Other | no rp- votes Team na. choosing pa’ 
tons Team- na- cligiblie Tonal clo local | no union 

Tow! | CWO | ce | tional | OM | seme | on Vote cast unions | CT | tonal | inns rep = 

umons umons | tive was umons resemia- ay 

onus chosen ton zZ 

Delaware 7 4 " 2 0 1 3 $73 sov| 297 mi] 149 0 70 210 377 = 

DMaryland ra 19 14 4 0 1 27) 232 2,058] 1,006] 708 218 0 7% 1,054 RSK > 
Distnct of Columbia 14 7 6 1 0 0 7 x0 597 374] 337 2x 0 9 223 451 

Virginia ol 2 " 5 2 $ 2%} 4257) 3.421] 197%] seo] 264] 155] 999) 1443] 2009 E 
West Virgima 2® 9 5 2 2 0 19] 1,967 1843 768} = $32 7 $2 87 1,075 350 

North Carolina 27 6 5 0 0 1 21 2,620 2,393 BR7 | -7RS 9 0 23 1,506 279 = 
South Carolina 8 s 4 1 0 0 3 742 676 21} 263 2k 0 0 3R5 310 
Georgia 47 24 21 3 0 0 23] 3,946 3.458} 2108] 1366] 469 13 200 1,350 2299 
Honda | SK 27 21 5 0 1 31 3,426 3,320] 110] 774) 325 2® 42} 2151 921 

South Atlanuc 24] 124 RK 23 4 9 160} 20623] 18273] 8876] 5,423] 1637] 248] 1568] 9,397) 7.KS4 g 

Kentucky $7 19 12 6 1 0 3] 66011 S665! 2648) 1,361 342] 945 0} 3017 1,624 Ea 
Tennesse 4x 16 12 2 2 0 2] 5,961 5680} 2380] 2,194 129 $7 Oo} 3,300 1,553 
Alabama 35 20 ik 0 1 1 is} 2,492 2,363} 1.278] 1,123 12 16 127 1,085 1,476 
Mississippr 23 12 9 2 0 1 1 2.098 1,757 764) 674 70 0 20 93 437 

East South Central 63] 67 51 10 4 2 16,562] 15.465] 7070] 5352] 553] Lorn] 147] 8395] 5,090 | 
ee 16 10 9 1 0 0 6 x49 792 401 357 “4 0 0 391 426 
ne 25 12 1 0 0 1 13 1,941 1,657 807} 6R0 3 0 124 850 971 | 

RE 23 10 4 s 1 0 3 1,424 1,283 aii} 243 147 16 5 872 307 
Texas 7s 29 24 $ 0 0 4%} 5,319 4877 | 2.277] 2,083 187 0 7} 2600 1.206 
West South Central .. 139 61 4x " 1 1 mi] 86533 8609 | 3296] 3.363) 381 16 1%] «04,713 2.910 
Oe 21 12 8 4 0 0 9 330 ws 14g] nS 33 0 0 186 132 
Idaho ... ® 4 4 0 0 0 4 ox 343 16] nt $ 0 0 227 so 
Wyoming | 5 2 2 0 0 0 3 271 244 8S RS 0 0 0 159 26 
Colorado ......... 7 19 13 6 0 0 ik 1,589 1,435 oo | 524 142 0 3 Jee, 654 
New Mexico ........ 7 3 2 1 0 0 4 179 172 97 Lis) it 0 0 75 77 
Anzona % 13 8 4 1 0 3 1,489 1,304 629} 49] 205 15 0 675 5K9 
ALLL LTD 12 s 2 0 2 1 7 618 $52 1%} 127 34 29 6 356 R4 
ee ik 7 2 4 1 0 1 7R4 tm 346] 265 7% 3 0 352 $01 
ers 134 65 4! 19 4 i | S62 $052} 2286] 1,722] SOR 47 9] 2,766 2.113 


Table SE: Geographic Distribution of Collective-Bargaining Elections Held in Cases Closed, Fiscal Year 1991—Continued 


Number of elections in which representation Number Valid votes cast for unions Eligibie 

nghts were won by unions elec- employ 

Total tons in ~ Total Ty. ccs in 

which cm | valid Onher ot | oe 

Division and Staic clec- AFL- Other Other rep- Ployees wanes AFL Team- | na. Other | votes for 

tons Tol | Cig | Team- na. local ta | Clgible con Total CI sters | tional | §ca! | m0 union choosing 

: Sters tonal to vote umons ' unions > 

unions unions | tive was unions resenta- 

unions chosen ton 
Washington __ 95 $7 42 13 0 2 38 4,720 3949} 2501] 1.907 265 0 329 | 44x 2,968 
Oregon 56 »” 18 7 1 4 26 1,512 1,295 69 420 126 aa 79 626 893 
Califorma 331 158 9% SO 4 » 173 19,035 16,288) 7.6931 $235] 1.673 262 $23 8,595 8.454 
Alaska | " " 18 6 6 0 0 0 12 ORK S80 201 117 43 24 17 379 61 
Hawaii _. 22 10 10 0 0 0 12 1,107 919 S15 460 5S 0 0 404 462 
Guam . 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Pacific _.. $22 261 172 70 5 14 261 27,062 23,031] 11579] 8139] 2.562 330 van 11,452 12,838 
Fume Mice a 25 * ! 0 16 15 3,589 3,038 1,466 476 209 0 781 1,572 1,415 
Virgin Islands 3 1 1 0 0 0 2 16 61 28 1S 0 0 13 33 16 
Outlying Areas 0 ecssesueneeaccsenense 43 26 9 1 0 16 17 3,645 3,099 1,494 91 209 0 794 1,605 1,431 
Total, all States and area ~~vvvvwvvveweee | S179 7 1,499 942 391 59 om 1.689] 195.025] 169,536] 81.214 56.2591 15,009] 3.158] 6.788 88,322 75,877 

The Sules are grouped acconding to the method wsed by the Bureau ofthe Census, US. Dopanmen ol Comaane 
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Table 15C.—Geographic Distribution of Decertification Elections Held in Cases Closed, Fiscal Yeaz 1991 


007 


Number of elections m which representation | Number Valid votes cast for unions Ehgibie 
nights were won by unions of clec- Number employ- 
Total tons m den Total Total ces m 
Division and State’ elec AFL- Other | Omer | no rep- | PO | vones AFL- | team. | na- Other | votes for choosing = 
tons Team- | na- eligible Total co local | no union > 
Tol | ClO aers | Gena local | resenta- @ vale cast unions | “ | Gonal rep 3 
umons unions | “08s uve was unions Tesenta- ’ 
chosen bon E 
Maine 4 2 2 6 0 0 2 24 214 ill 107 + 0 0 103 126 
New Hampshire 1 0 0 0 0 0 1 16 5 0 0 0 0 0 $ 0 4 
Vermont 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Massachusetts 10 3 2 i 0 0 7 ane 327 9 % 23 0 0 228 110 E 
Rhode Island 1 1 1 0 0 0 0 28 26 16 16 0 0 0 10 28 
Connecticut 6} 1 i} o} of 0 5 * oo} 2m] 2] 2] © 0 “ ns |B 
New England 22 7 6 1 0 0 1S 876 662 250 211 ” 0 0 412 ic? F 
= 
New York 31 6 5 i of 0 2} 1,159 97m | 468) 0] SR 0 10 510 SK6 5 
New Jersey 12 2 1 1 0 0 10 419 343 133 ” a 0 16 210 73 z | 
Pennsylvania 21 8 7 1 0 0 13 1,373 1,200 708 616 34 2 56 a?) 875 
Zz 
Middle Atlantic i] 16 13 3 0 0 a 2,951 2,521 1309] 1,095 1” 2 &2 1,212 1,534 
Ohio 37 9 6 3 0 0 28 1,701 1,482 os $3” 7S 0 0 877 778 
Indiana 17 4 4 0 0 0 13 71? ORK 267 205 0 0 4\ 103 
Illunows 2 il » 2 0 1 18 2,087 1,822 856 801 43 0 12 966 OK? | 
Michigan 43 16 11 4 0 1 277 1,694 144% 74 504 199 0 86 Oo” 892 | 
Wisconsin 32 10 » 2 0 0 22 1,375 1,006 ay 371 0 0 $37 678 
East North Central 158 sO 37 il 0 2 108 75609 6446) 2946] 241! 47 0 al 3,500 3,430 
lowa 5 i 0 1 0 0 4 16 6 3% 10 16 0 4 % 21 
Minnesow 20 6 4 2 0 0 14 1,237 1,069 OO 610 44 6 0 an 966 
Missoun | 6 3 3 0 0 1,020 861 319 217 102 0 0 $42 173 
North Dakota 0 0 0 0 0 2 177 108 9 ” 0 0 69 0 


Number of elecnons m which Number Vahd votes cast for umons Eligible 

nghts were won by unions of clec- Number employ 

aus ‘whch | of em- ber Onher Tou! | ‘mas 
Division and Sue! aa AFL- oe Other | 0 mp- Ployees votes . AFL- Team =. Other | votes for choosing 

Toul | CIO | Team aj | local | resenta- | Cleible | oe oat | IO | ers | tional | “cal | 20 union rep. 
Sters | tional to vow umons umons 
unions umons | tive was unions resenta. 
chosen ton 

South Dakota 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Nebraska . 2 1 0 0 0 1 1 % 27 iT 3 0 0 8 16 1S 
Kansas _ = a 1 i 0 0 0 3 367 355 182 182 0 0 0 173 287 
West North Central 64 1S » 6 0 I 49 2.913 2.486) 1.241] 1,061 162 6 12 1,245 1,462 
Deleware i i 0 1 0 0 0 42 + 26 0 26 0 0 14 42 
Maryland = + 1 1 0 0 0 3 103 94 43 ~” 13 0 0 $1 $$ 
Distnct of Columba 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Virgumia $s 2 1 1 0 0 3 318 wI 193 122 71 0 0 108 166 
West Virginia 4 2 2 0 0 0 2 87 78 32 26 6 0 0 % 35 
North Carolina 2 0 0 0 0 0 2 158 152 41 4i 0 0 0 int 0 
South Carolina a 1 1 0 0 0 2 RR 78 33 33 0 0 0 45 x” 
Georgia 9 2 2 0 0 0 7 338 321 153 142 i 0 0 168 138 
Florida 6 2 2 0 0 0 4 152 | 4a 77 65 12 0 0 71 M4 
South Adantic 34 i! 9 2 0 0 23 1,286 1,212 SOR 459 1399 0 0 614 559 
Kentucky 7 2 1 1 0 0 $ 317 289 165 125 «0 0 0 124 193 
Tennessee 10 3 1 2 0 0 7 830 794 426 234 192 0 0 368 431 
Alabama is 3 2 1 0 0 12 458 375 127 91 27 9 0 fa om 
Mississipp 4 3 3 0 0 0 1 963 857 $02 $02 0 0 0 355 &S6 
East South Cental % i 7 4 0 0 2s 2.568 2,315 1,220 952 259 9 0 1,095 1,578 
—<—<—= 
Arkansas 1 0 0 0 0 0 1 bs) 90 ae 45 0 0 0 45 0 
Loursiana 4 1 0 1 0 0 3 265 253 # » 91 0 0 154 175 
Oklahoma ..... 6 1 1 0 0 0 5 608 $12 ws 296 9 0 0 207 4a) 
a 17 . 3 3 0 2 9 2,376 2,159 1,318 167 690 0 1 R4) 1,933 
West South Central 7 28 10 4 4 0 2 18 3,345 3,014 1,767 $16 790 0 #6! 1,247 2,548 
Montana 1 0 0 0 0 0 1 % 28 9 0 0 0 9 19 0 
Idaho .. 2 2 2 0 0 0 0 “ sO 44 44 0 0 0 16 “ 
Wyoming 2 0 0 0 0 0 2 5O % i 1 0 0 0 35 e 
Colorado 13 3 l 2 0 0 10 315 277 107 oO 47 0 0 170 16 
New Mexico 4 2 2 0 0 0 2 259 220 7S 7S 0 0 0 145 R4 
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Table 15C.—Geographic Distribution of Decertification Elections Held in Cases Closed, Fiscal Year 1991——Continued 


Number of elections im which representavon | Numer Valid votes cast for umons Eligibic 

nights were won by unions of clec Numt employ 

Drvision and State’ elec. Other which Ployees valid AFL- Otter Other | vous for | 
Gens AFL- | team Other | no rep votes Total co | na choosing 

Tow | CHO | Te] | hccat | resem | MCP! con scrs | tonal | “a! | 80 umon 

sters | tional to vote umans unions —_ 

umons unions | Ons | tive was unions resenta 

chosen ton 
Anzona ... = 1 0 i 0 0 3 14) 133 43 17 26 0 0 9 sO 
Utah " 1 0 0 0 0 0 1 81 73 1S 15 0 0 0 S8 0 
BED cnrnussstensnenncnsmsemnnenenen 7 0 0 0 0 0 7 201 12 sO 7 43 0 0 132 0 
Mountain ................. 44 x $ 3 0 tt) 26 1,152 1,009 444 219 116 0 9 665 279 
Washington .. = = 24 10 6 3 0 1 14 3,450 2,727 971 906 ” 0 26 1,756 378 
Oregon ........... 15 7 6 1 0 0 . 956 856 275 253 22 0 0 S81 345 
Califomia ............ K4 23 16 $ 0 2 61 3,007 2,595 1119 892 183 9 35 1,476 1,149 
Alaska 2 2 2 0 0 0 0 aS $s “a a 1 0 0 6 aS 
Hawa 3 1 1 0 0 0 2 456 273 209 179 w” 0 0 64 418 
Guam © 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 
Pacific - 128 43 3 9 0 3 aS 7,954 6506} 2623] 2,278 275 9 61 3,583 2,375 
i) On a 2 2 0 0 0 2 183 1S! 81 81 0 0 0 70 127 
Virgin Islands 1 0 0 0 0 0 i 20 18 0 0 0 0 0 18 0 
Outlying Areas 5 2 0 0 0 3 203 169 81 81 0 0 Li 127 
—— 
Total, all States ad aFCas oc cccreceeeeeennen $73 173 122 0 * 400 WORT} §=26340) 12,3797] 9283] 2,347 26 723 13,961 14,174 

' The States are grouped according to the method used by the Burcau of the Census, U.S. Department of Commerce. 
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Table 16.—industrial Distribution of Representation Elections Held in Cases Closed, Fiscal Year 1991 


Valid votes cast for umons 


A, ~e- 
von nghts were won by unions - ang — 
, Number phoyecs 
Total so | fem | Tou oon Tora! | im units 
Industnal group' che AFL- Other Other | no Ployees wane APL — = Other | votes for | choos- 
toms Pes | cio | Team] om | ee ee. | clei | Tonal ao | = , | local | m0 union | ing 
stcrs | tional to vouc unions unions rp 
unions umons uve umons 
unions oo was 
chosen os 
Food and kindred products 169 73 x7 29 0 7 % 18049) «615.445 7,649 4475} 1822 OO} 1,352 7,796) 7.988 
Texte mill products 1S $ $ 0 0 0 10 1427 1622 1059 710 &2 13 254 $63 go" 
Apparel and other finished products made from fabric 
and similar matcnals 21 i 7 3 0 1 10 2.47 2019 9a9 629 241 0 7” 1070 1,127 
Lamiber and wood products (except furniture) $$ 22 16 5 0 i 33 $125 491 |.99% 1,420 164 0 14 2193 ss) 
Furneure and fixtures 2" 1s il 4 0 0 13 3,333 3,003 1264 924 318 0 22 1.79 13% 
Paper and allied products SK 22 16 a 0 2 % 4.109 3854 150 1,313 164 0 92 2,285 1,367 
Printing, publishing, and allied products ....... wn 44 21 $ 3 $ S4 5.210 469 2.284 1.647 271 149 217 2,585 1,788 
Chemicals and allied products 72 26 14 * 1 3 % 2,900 2.60% 1,185 672 276 SI 186 1,423 118 
Petrolcum refining and related industnes 7 26 13 7 4 0 2 13 was 620 2» 133 115 0 $1 321 312 
Rubber and miscellancous plastic products _.... on 27 18 6 2 1 4) 6,304 5,793 2.552 2.099 343 %2 2K 3241 2.207 
Leather and leather products " » 6 2 0 0 3 1,056 Sod $s! $29 22 0 0 ta 920 
Stone, clay. glass, and concrete products 7S 35 2s 8 0 2 a 4422 407% 1,937 1,158 68} 0 cal 2,141 1,459 
Primary metal industnes a3 33 27 4 0 2 sO 4.663 R114 3,779 3.24 2M 0 277 4,335 2.031 
Fabncated metal products (except machinery and trans. 
equipment ) 122 43 32 7 1 3 "9 8,322 7,687 3143 2573 423 22 125 4544 1,747 
Machinery (except electrical) 17 oO 4) 6 2 1 67 6,402 5. 7&2 2 4x0) 2.143 271 ” 27 3302] «1.937 
Electrical and clectroni machinery, equipment, and 
supplies $3 20 13 6 0 i 33 4516 4.108 1850 1,513 316 0 21 2,258 129 
Aucraft and parts % 22 14 3 1 4 S4 11.093) 10.409 4275 3,46) 455 $2 wn 61s 1,787 
Shap and boat building anc repairing $ 1 0 1 0 0 a 170 185 65 $2 13 0 0 9 25 
Automouve and other transportation equipment 9 5 5 0 0 0 A 287 269 44 143 ! 0 0 125 155 
Mcasunng. analyzing. and controlling instruments, pho 
tographic, medical, and optical goods: watches and 
clocks ........... 10 $ 0 1 0 $ “3 442 18S 161 10 14 0 157 265 
Misxcellancous manufacturing industnes ” 1s i" 2 2 0 24 2.68% 249 GOR TRO 1399 43 6 1491 ole 
Manufacturing .... 1200; 485 30 107 13 35 715 FROCK | | =BROIE #185 W183 | 6,361 465} 3.176] 48,733] 31,406 
Metal mining ... 6 5 2 1 0 0 5 a 3s4 125 61 19 24 21 229 me 
Coal mining 1 + 0 0 4 0 7 2,025 1a9s 1076 is oO; 1061 0 19 was 
Owl and gas extraction 13 $5 5 1 0 1 » 1,347 117% $77 1” 17 6 as | 63 
Mining and quarrying of nonmetallic minerals (except 
a 13 5 2 0 1 0 10 626 $75 24 Ka 1 61 0 329 245 
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Table 16.—industrial Distribution of Representation Elections Held in Cases Closed, Fiscal Year 1991—Continued 


Number of clecvons m which Num Valid votes cast for umons 
bon nghts were won by unions y dg — 
Number ployees 
Tonal ered of em- — One Toul | m units 
industnal group’ lec AFL- Other Other | 90 rep- Ployecs wane AFL Teem-| ao Other | vows for | choos- 
0S Poe | CIO | Ta na local | resenta- | “uel can Total cro scrs | tional | #! | M0 union] = img 
sters | tonal : to vote unions unvons rp 
chosen om 
Mining 43 1S 7 2 $s 1 28 4,398 4.002 204 ay 377 1,152 426 1978 2.141 
Construction . 27799) is 10 12 3 7 we 7.280 $,932 307 2,335 4s M4 2069 2860} 3,574 
Wholesale wade 240 % y ” 2 1 145 10.924 ORS 4099 2634] 1884 45 1% SAS9, 3.719 
Reta) trade 337 121 aS 29 3 4 216] 16079 13,781 5,788 4161 | 1.24 71 316 1 $216 
Finance. msurance. and ral estate a 71 % uM 3 0 2 35 2,788 2,415 1pi4 845 151 0 18 1.401 S58 
US. Postal Service 2 1 0 1 0 0 1 63 62 aL 0 a 0 0 24 18 
Local and suburban transi ani mterurban highway pas- 
senger on... 81 42 17 20 1 4 ” 4,495 3,801 1867 KR) 911 4 72 1,934 1919 
Motor freight transportation and warchousing ............. OK i399 2s 111 2 i 169 9.558 & 44) 4,147 WT 29% 145 “ 42% | 4320 
Water transportavon 4 1 0 i 0 0 3 $1 o 17 13 4 0 0 uN 6 
Other transportation “3 17 7 10 0 0 26 2,039 1871 3 709 272 0 2 KKK 1o00 
Commun avon 77 35 u 2 0 2 42 3,514 3.209 1384 1290 nN 0 42 1 BRS 1,373 
Electrix, gas. and sanitary services 116 “0 2s 13 2 0 % 4472 4,170 1,706 1,180 414 35 7 2464) 1065 
Transportation. communication, and other utili 
bes 629] 274 105 187 $ 7 355} 24,129 2162 10,104 S029} 4629 1k4 262 11,498 | 9683 
Hotels, rooming houses, camps, and other lodging T 
places 6* 27 21 4 0 2 4 3,316 2,735 12” 1.046 7 4 143 1,445 1.418 
Personal services 62 A 18 " 2 0 u 2.247 1981 1079 $$3 324 1S! $1 mM 1,355 
Awtomouve repasr. services. and garages 72 35 16 19 0 0 x7 1,958 1,763 857 352 SOS 0 0 906 6) 
Kioto pactures 6 3 3 0 0 0 3 504 7 232 213 19 0 0 RS ay 
Av semem and recreation services (except motion px 
 eneeeennnen 42 22 16 4 1 1 20 1,639 1207 SK? 47% S4 5 4s 625 aw 
Mewh services 2200... 342 179 137 12 7 23 163] 29433 25.313 12,599 9,703 850 486) 1,551 12.723] 13.288 
Sdecational services ........... 26 i3 5 2 4 2 13 310 1,161 670 167 iM % 293 |) 645 
beombership organizauons 24 17 8 1 0 . 7 8,055 3,905 3,577 3.271 16 0 29 328 | 67820 
Husiness services 2... 222] 119 77 Li 14 10 103 71m K1S8 4iy7 2.711 432 sm mM 492) 5.090 
Miscellancous repair services 13 . 6 2 0 0 5 ww) 6 186 135 $1 0 0 180 149 
Museums, art galleries, botanical and zoological gar 
dens a 1 i 1 0 0 0 0 107 ™ Li) RO 0 9 0 8 107 
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Table 17.—Size of Units in Representation Elections in Cases Closed, Fiscal Year 1991' 


907 


Elecnom m® which representation nght were won by blecvoms om wtach 
ao 
Num — ya APL CW omens r Omer | nie Other bac al umans was clown 

Size of unit (number of employers) chigible | noms oe pescens . = 

to voae fercom 2 

of tonal Percem Percent Percem Pewcemt | as wt by eur 2 

Numer by suze Numer by suze Number by suze Numi ot wae : 4 

clans clams clans ctom class Z 

> 

A. Censficaton clectons (RC and RM) 

Total RC and RM clections 195,025 3,179 1000 4) iano wi 1a00 9 1a00 ~ ano lomo ao : 
Under 10 UKE 676 213 213 22% 242 133 40 10 169 20 m4 2KS 169 
10 w 19 9.251 6s 20.7 a0 2m 22.1 ma 250 - 182 16 63 32% 94 
20 w 29 Osis "7 12.5 S45 112 ne 47 120 1 186 14 144 2135 126 
Mw” 9,74) 286 90 63.5 wo 96 3S 90 4 6R 4 92 ‘- ae 
Ow #8 9.188 20% 65 wO0 bia) 60 22 5m s as $s $1 120 oe | 

3 wo 59 4,280 153 48 748 an $2 i 2s 2 t4 4 4) «7 $2 - 

 >_ =a * 209 112 as ™3 33 as 9 23 " 7 : uN om 19 ¥ 
Mw . 6.200 «3 26 809 2s 2.7 7 1” 4 OR 4 4) a 25 
RO to 89 7.09% 4 26 “a5 16 17 0 3 $1 s $i oo 46 
wow ssa sv 19 aS4 19 20 4 19 1 17 1 19 M4 20 
1Dw 1H... 43576 “7 is ROD 1 12 4 19 1 17 2 28 2 17 
1100 119... 4226 37 12 RA) 14 1s 4 or 2 s4 0 mm i 
| a $52 “7 5 896 iE 12 2 os 0 5 1 A is 

iImMwis.. 5611 27 or wa b os 1 03 1 17 0 20 12 : 
10 w 18 450 42 10 74 9 10 2 os 1 1.7 0 20 12 
150 w 159 3,732 24 OR 92.2 5 03 0 0 2 20 9 i 
160 w 169 16M 22 07 29 6 06 2 os 0 1 10 3 oR 
170 w 179 3a57 22 07 96 7 07 4 10 1 17 0 10 06 
180 to 189 2.216 12 o4 940 $s os 1 0 0 0 6 04 
1D w 19 4069 21 07 «7 6 06 5 oR 0 0 12 07 
200 to 299 19.567 ®2 26 973 1 12 5 on 2 44 5 $1 6! 36 
00 w 999 116% 44 1.1 m4 | os 0 0 2 20 27 16 
4 wo 499 400 i 03 "7 2 02 0 0 0 4 os 
500 w S99 719 13 o4 Pa 5 03 0 0 1 10 9 os 
0 w 79 10.069 14 04 el 4 o4 0 1 17 0 9 os 
Mw... $281 6 02 ww) 1 0! 0 0 0 ‘ 0% 
11D wo 1 ............... 12.804 10 03 10 2 02 0 0 1 is 7 o4 

2.000 © 2.999 7.000 1 00 1000 i oO! 0 0 0 0 


Table 17.—Size of Units in Representation Elections in Cases Closed, Fiscal Year 1991'—Continucd 


Hiecuam @ etah reprowenianan nght eer won by Hlechom @ what 
fo TeyFrNcntatr we 

Nesher —_ = APLCW unions Teamace. | Ober , Otthet hex al unsoms ea chown 

Sur of une (number of employers) chgitte | cms ——_ queens 
to vow Percm 
of wal Percem Porcem Percem Percent Oy cle 
Number | by size | Number | by se | Number | by sine | Nomber | of cue | SO , ome 
laws om «lass «hase 
B Decerefxcanon clechom (RD) 

Tal RD clecnons ' —— Mai? $73 1G - 122 1000 a4 hao 0 « ao “a 16 
lets 1 ——————— ss 1s m3 a3 a 413 bs 15 0 1 12.5 ” 238 
<a sesasteimeeneememeenn io 1% 23.7 20 22 m0 6 140 0 5 375 108 6.3 
TD cxtrseeerpenenmnenmeneeres 2.037 « 145 %65 14 1s 6 140 0 1 125 62 85 
a sUNAUEREENIEED GeESEENNNN iam ” a0 “45 4 115 6 140 0 0 Pas) 65 
“no*....... UDSURASIESUNEENEEeeE jaa 4) 3 718 ® 66 4 9 0 0 w 7s 
ee isi 2® 49 %7 y 74 4 3 0 0 1s - 
ee iis i - 7o8 7 56 2 4? 0 1 125 ® 20 
Dw? ......... a 1.261 17 40 a2) * 6 49 ! 23 0 0 10 25 
rs ppaneiensiniemmeeeneneemens 1972 13 2 as 6 49 ! 23 0 0 6 is 
Dwow — - EEE, GEESE 150 7 40 xe 2 16 4 * 0 1 12.5 10 25 
1 wo 10) pueereneneeeee ve 9 16 “7 5 25 0 0 0 6 is 
1wwit? Se Sm) $ a9 we 2 16 0 0 0 5 or 
| je os 4 07 "3 5 25 0 0 0 1 62 
iMwi...... ee «aD 5 as 18 1 on ! 23 0 0 ! 02 
Ow i... — EE 42 5 os 725 i oO 0 0 0 2 AS 
1M wo 19... — EEN 107s 7 12 5 5 25 0 0 0 4 19 
Ow ............... ——— “o 5 os 0 1 or 0 0 0 2 os 
170 w 19 — EE 2a 14 24 | 5 25 2 4? 0 0 4 23 
Mwy... —_ eee 21+ % 16 "Oo * CT) 0 0 0 1 02 
Dw ow , : eo 173 $ 09 “9 5 25 i) 0 0 2 0s 
3 ww a 25 4 07 we 2 16 1 23 0 0 1 62 
800) and over : . a 2.762 2 o4 1000 0 0 0 i 12.5 1 62 


‘See Glossary of terms for definmons 
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Table 18.—Distribution of Unfair Labor Practice Situations Received, by Number of F mpioyees ia Establishments. Fiscal Year 1991' 


Toa Type of crusts 
CA 4B com Other C com 
San cf eudttaen Total Per. Cum cA ce co cD a cG ©? anata Penal 
(number of employ. | UT | com | lave — a 
“tee a- ber of by ber of by ner of by ber of by ber of by her of h tera@ by her of » her of _ 
vom Gens situa “ae | we | “ae | “ue | «ae | ™ «ae | “a | a |= an 
bans om vans vom toms vom ues tecwrs ome 
lane (lass «ane ase < tase \ ane lane om Cas 
TD eunsne: . | 291971 8 —— | 20614] 1000] 6555] 1000 a”) wo 213] 1000 =| mo 9] 0 m2] D0 75; mmo Mi mo 
Under 10 7 . 745 2346 234) 4952 20) (om 294 235 ‘“? Lv) “a4 mi Oo 5 5 $$ 86 a] ws 7 206 
19-19 _.. 2255 ™! 334 me a? 323 ae 9 97 6 122 2 so eo — 33 172 42 46 wi wa 
D2... LSS 64 soe 14s WW 262 40 om 79 is 70 5 7s 0 —- 7 m1 ” 42 5 ae 
- —_ 1 4s 446 1970 $2 2» as 2» ae 13 61 1 25 0 —_—— 9 4? Ah) 36 4 ws 
“oe .. 1952 36 “#2 #21 40 162 25 26 a3 5 14 eo — 0 2» 104 "9 2 1 29 
059 . 11 41 $2.3 eke 4) 228 as 26 45 12 $6 1 25 0 — 4 21 Pa 40 ! 29 
as... aie 28 $S.1 629 e 1” 23 14 23 5 23 5 7s 0 6 a4 12 13 ec 
0-79... 637 22 573 an 23 ms is 3 24 $ 23 oo — i) - 6 au 9 21 0 
29 SSS i9 992 452 22 “ee 12 4 07 2 o9 eo — 0 0 - 16 7 1 29 
ae. ™S i3 ws mw is 4) 06 b or eo; — 0 —_ 0 1 os 10 iw 1 29 
100 108 1546 $3 658 10% $0 “_~ 62 23 as 19 a9 0 - 0 * 42 ~ $2 2 s9 
110-199 .. 217 07 «5 182 09 2 04 2 03 2 09 0 _ 0 1 os 1 0! 0 — 
120-129 42) 14 679 31 16 63 10 ’ i3 5 14 0 0 5 16 3 14 0 
imi res 06 oS 143 07 ‘. 06 ej — oe — 0 0 tf) - 7 04 0 
118 im 04 ae 103 os 5 62 i— eo — 6 - 0 - 0 i) a) 
150-159 So i’ wR we 19 i33 20 Ss 25 1 os 1 25 1 $3 1 os hd 21 0 
1 169 10 os 13 125 06 3 02 2 03 0 — 0 -— 6 2 is ® 09 0 
170-179 172 06 ne 1 07 Pal o4 0 oe 0 —_ i) 0 0 ~ 5 os 0 - 
180 189 153 os 724 122 06 "9 63 4s 07 0 — 0 0 — 1 os 6 07 1 29 
119 sO 62 7124 ad 02 4 0! 5 os 0 — 0 . 0 . 1 os 4 04 0 . 
200. 299 166) $7 m3 1a $7 ao 62 16 26 7 43 1 25 5 3 3 16 s 64 © — 
a 1,101 as a2! .4 36 2 49 16 24 4 19 2 $0 0 - 4 21 w 76 0 
4 . at 20 ha) vom i9 i” 21 1 is 5 23 i 25 ! $3 ’ os wo a3 2 s9 
SP ene 73 25 ROO 4: 23 24 a3 2 63 oj; — 1 25 1 $3 2 19 " \4 0 - 
Oe .. 351 12 a78 229 i. oar is 5 os 1 os oo; — ! $3 0 17 eI 1 29 
70. 7199 223 on RRA 162 on %” on 1 02 1 os oe — oe — 0 9 19 0 — 
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Tabk ?.—Distribution of Unfair Labor Practice Situations Received, by Number of !amployees in Establishments, Fiscal Year 1991 
Comunucd 
Tonal Tepe oof situate 
. . CA tt com Other C com 
CA cs cc cD ct cG cy 
wer dl enthanen Teal Per Cum Penaticms Prenat es 
marae emg tae | Per Per PH me Per Pee Per Po Per 
ors) no oft all a Num om Num om Num an Nor om Sum om Num pial Num pl Nom om Sum am 
twa ome her of ter of er of het of fer of her of her of fer of her of 
vor situe » wtwa » wetwa bid situa by Sry bed vitua bed situa id situa » srt. » 
hows bam eat ae vans swe ans SM vans SAL pers re whe teams wat ans et 
Clare om clase (lane clans lass «lane = «laws «lane «hase 
a) ew ' 735 or oe | mi 67? ~~ 19 a o7 0 0 0 0 12 13 0 
Oe 122 o4 wor nn o4 w os 0 0 0 1 $5 ’ 16 9 +9 0 
(om 1 12 4) "9 1” 6 ™ ss 1 is 1 os ! 25 ! $3 0 ” 72 0 
Pe ee ae 24 wo 195 16 212 42 2% a5 2 ae 0 0 j 6! as as i) 
‘oe 1 ee 27 1s 70 1% on ie is 1 02 i os a 2 105 i) . 208 (3) 
40) 49 is oa v4 62 03 7s 5 a 07 0 2 so 0 0 11 12 0 
‘apo... we 13 ") 215 1® 177 19 2 05 ! os 0 1 $3 0 22 24 0 
nn 9 oN Died 13 1000 7M i 1” is 0 0 1 25 0 0 "9 it 0 
' See Glossary of term for definmons 
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Table 19.—Litigation for Enforcement and/or Review of Board Orders, Fiscal Year 1991; and Cumulative Totals, Fiscal Years 1935 Through 1991 


Fescal Year 1991 July 5, 1935-Sept. 
3, 1991 
Number of proceedings’ Percentages 
Vs. both Vs. both 
Vs. cm- Vs. Vs. em- Vs. 
Total ployers | unions = ‘ _— ployers | unions — — , | Number | Percent 
only only only only , 
unions unions 
Proceedings decided by U.S. courts of appeals —_ 20K 184 23 0 i o> — -— — —— 
On petitions for review and/or enforcemem nee . 178 161 16 0 i 100.0 100.0 —- 100.0 10,177 100.0 
Board orders affirmed im full 1% 121 14 0 1 75.1 874 1000 6676 65.6 
Board orders affirmed with modification 12 12 0 0 0 7S 00 —-- 00 1,403 138 
Remanded to Board 10 9 1 0 0 $6 63 — 00 $00 49 
Board orders partially affirmed and partually remanded - 6 6 0 0 0 37 00 —-- 00 201 20 
Board orders set aside 14 13 1 0 0 &1 63 - 00 1,397 13.7 
On petitions for contempt sumencannnseienimenninmmenastiit w» 23 7 0 100.0 100.0 -—-— — 
Compliance after filing of petition, before court order eee 3 3 0 0 — 130 00 --— - - 
Coun orders holding respondent in comtempt ees 15 13 2 0 570 290 
Court orders Gomyimg PetitqOM cece eeeeeneeenennnnnnnnenennnnne 0 0 0 0 00 0.0 
eee ee - ih 6 5 0 26.0 7110 - 
Comempt peuons withdrawn without compliance _ — 1 1 0 0 40 00 - 
Proceedings decided by US. Supweme Com? oe ceceeeenecee seen eennnnnnnnnnn 2 1 0 0 i Vv p0 —— 100.0 250 1000 
Board orders affirmed im full mateamneaiidinapmepemmnmmeeeneeets 2 1 0 0 1 00 1000 1S! 4 
Board orders affirmed with modification 0 0 0 0 0 - ~ 18 72 
Board orders set aside ............. 0 0 0 0 0 - a 17.2 
Remanded to Board 0 0 0 0 0 - 19 76 
Remanded to coun of appeals 0 0 0 0 0 16 64 
Board's request for semend or modification of enforcement onder denied .. 0 0 0 0 0 - i 04 
Contempt cases remanded to coun of appeals... 0 0 0 0 0 1 04 
Comtomgt Cases CFPC occ eeceensennnnnnn 0 0 0 0 0 1 04 
"—“ " are comparable to “cases” reported in annual reports prior to fiscal 1964. This term more accurately describes the data imasmuch as a single “proceeding” often includes more than one “case.” 
See Glossary of terms for definitions. 


2 A proceeding in which the Board had emered an order dismissing the complamt and the charging party appealed such dismissal in the Courts of appeals. 


*The Board appeared as “amicus curiac”’ in one case. 
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Appeals on Petitions for Enforcement and/or Review of Board Orders, Fiscal 
Year 1991, Compared With 5-Year Cumulative Totals, Fiscal Years 1986 Through 1990' 
Affirmed m full Modified Remanded in full Affirmed m pant and Set aside 
remanded m par 

Total Total Cumulative Fiscal Year Cumulative Fiscal Year nee a Fiscal Year Comntutee 

fiscal fiscal vears fiscal years cars umulative ical years 

Carcuit counts of - well bd 1991 1966. 1990 199 1986-1990 ata 1986-1990 on fiscal years 1m 1986 1990 

jg) | 1986 19% 1990 

199 | num | Per | sum | Per. | Nom Per. | Num- | Per- | Num- | Per- | Num- | Per. Num- | Per- | Num 7 po | Num-| Per | Num- | Per. 
ber com ber com ber com ber cent ber cent ber cont oer om ber oom ber cent ber cemt 
Total all carcusts 178 93] 13%] 4] oes] 77) 12] 67 ai 53 0} 56 S2] Ss 6] 34 wi 33 4] 79 7] as 
1. Boston, MA 4 27 2} #0 22] #15 1] 20 OF... OF .... 1} 37 On ... 0 1] 250 4] 148 
2. New York, NY 16 112 ul oat *) 812 2] 125 S] 45 3] iRR Ss} 4s 0 1} @9 OF .. 0] «9 
3. Phila, PA 1S 103 4] 93 %] 932 1] 67 if 10 of .... 3] 29 0 2] 19 of —.. i} 10 
4 Richmond, VA 1s 63 7) 47 a7] 746 2] 133 Ss} 79 3] 20 1} 16 0 1} 16 3] 20 9] 143 
5. New Orleans, LA " a es] 727 3S] %61 1] 9 3] oS 1} 9 2] 44 1} 9 3] 65 oo; — 3] 65 
6. Cincinnati, OH x 147 2%] 7S] wel 207 2] s9 12] 82 1] 29 S} 34 2] s9 6] 4) 3] ae 2} 136 
7. Chicago, tL 21 RS me] RS @/ 776 2] 9s 2] 24 0 e] 94 0 2] 24 1] 42 7] a2 
8. St. Louis, MO 10 a3 6] wo say 724 OF -.... 6] 140 oF —. 0 o} - 1} 23 4] #0 S} 116 
9. San Francisco, CA 22 141 19) 864] 114] ROK 0 S} 36 i] 4s 3] 92 2] 9 S$} 36 oF —.. 4] 28 
10. Denver, CO s 22 4] mo 6] 72.7 o] - 2] 9 OF .... i] 46 0 0 1] 20 3] 136 
11. Atlanta, GA $ 35 S| 100 29] «2s 0 : 1} 29 o}; — i] 29 0 0 OF... 4] ta 
Washington, DC 20 79 16] soo 4s] S69 1] $0 6] 76 i} so 12] 152 1} so 9] 14 1] so 7] 89 


"Percentages are computed horizontally by current fiscal year and woul fncal years 
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Table 20.—injunction Litigation Under Sections 10(e), 10(j), and 10(1), Fiscal Year 1991 
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Under Sec. 10(e) total 
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‘In courts of appeals. 
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Table 21.—Special Litigation Involving NLRB; Outcome of Proceedings in Which Court Decisions Issued in Fiscal Year 1991 


Number of 


m eal | |p| 

ih his) PP 
Tee Pepe 

gi [eatee |” 

& i al] eo] coool] =] coo] coceco| x] cr omonco 
77771 al a bab 

ele eddie 

aa Tee 
Tae Ph ee 

1/2 [odds 

e i al) ~]e-eell a] eee] cccce| #| eccomone 


Type of luganon 


Action by other parties 


To review settlement agreements 
To review nonfinal orders 
To restrain NLRB from 


Proceeding with 10(¢) application 
Proceeding wn R case 


Comply with Freedom of Information Act (FOIA)' 
Other—Testify in D.C. C1. action 


Issue complaint or prosecute complaint 


Take action in R case .......... 


Other—Provide evidence in priv. lawsuit 


lake action in C case 
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In bankruptcy courts 


In district courts 


Number of proceedings 


cococo 


An=-oo 


In courts of appeals 


aAnI-OoS 


rn-O-— 


Total—all courts 
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Table 21.—Special Litigation Involving NLRB; Outcome of Proceedings in Which Court Decisions Issued in Fiscal Year 1991—Continued 


Type of hiugaton 
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"FOIA cases are categonzed regarding count determination depending on whether NLRB substanually prevailed. 
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Table 22.—Advisory Opinion Cases Received, Closed, and Pending, Fiscal Year 1991' 


Number of cases 
Total Identification of petitioner 
Em- Uni Cour State 
ployer boards 
Pending October 1, 1990 2 2 0 0 0 
Received fiscal 1991 i 6 2 0 0 
On docket fiscal 1991 10 ~ 2 0 0 
Closed fiscal 1991 10 * 2 0 0 
Pending September 30, 1991 0 0 0 0 0 
' See Glossary of terms for definiuons. 


Table 22A.—Disposition of Advisory Opinion Cases, Fiscal Year 1991' 


Action taken =a 

10 
Board would assert jurisdiction 6 
Dae CaaS Gre GURNEE DURING ccczecescscscncsssenscssensnsenenenceneenmnensnssnenmeenensnmnennscsenerennenemnceeneensenTeNARAETRERAEEEESEEESNENED 0 
Unresolved because of insufficient evidence submitted 0 
Dismissed ......... 1 
Withdrawn 1 
Denied 2 
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Table 23.—Time Elapsed for Major Case Processing Stages Completed, Fiscal 
Year 1991; and Age of Cases Pending Decision, September 30, 1991 


Stage Median days 
L. Unfair labor practice cases: 
A. Major stages completed— 
1. Filing of charge to issuance of complamt — $2 
2. Complaint to close of heanng seenepeinienimmnaenmmmnans 16? 
3. Close of hearing to issuance of administrative law judge's decision les 
5. Filing of charge to issuance of Board decision a Smo 
B. Age’ of cases pending administrative law judge's decision, Sepiember 30, 1991 289 
C. Age’ of cases pending Board decision, Sepeemiber 30, 191 oon ncveeeeeeeevevevvennnennnnvnnvnnnnsnnmennennnnn 712 
IL. Representation cases: 
A. Major stages complewed— 
1. Filing of petition of nouce of hearing issued L 
2. Notice of hearing to close of hearing 14 
3. Close of hearing to— 
ON Re 247 
Regional Director's decision issued 23 
4 Filing of peution to— 
Board Gecision t96wOd oe eeseeeenees 307 
B. Age’ of cases pending Board decision, Sepeember 30, 1991 mneimennesenmpvaminees 1$2 
C. Age? of cases pending Regional Director's decision, September 30, 1991 oe evecseevecsecseenenennnnnnnnnen 124 
' From of 
Poem ine af 


Table 24.—NLRB Activity Under the Equal Access to Justice Act, Fiscal Year 1991 


1. a < + + eee 


A. Filed with Board ............. pranesuvenenssseestaneinanenebeniaennententnnstnaennenanensniiuteninceanaeuninnaniSnensnenens 12 
8S Ee srunsengennaguennenenenenngainnnaneteihaasnananeneDeanesi a 0 
C. Awards ruled on: 

1. By administrative law judges 
en i 
Denying $ 

2. By Board: 

Granung 0 
Denying $ 
D. Amount of fees and expenses in cases ruled on by Board 
Claimed $561 $22.06 
eee EE $28 400 00 
Il. Applications for fees and expenses before the circuit courts of appeals. 
A. Awards ruled on: 
Granung 1 
NR (8 EE eee 1 
B. Amounts of fees and expenses recovered pursuant 10 COUT BwATE csi essen enter $32,532.15 
IT] Applications for fees and expenses before the district courts. 
A. Awards ruled on: 

Granung 0 

Denying 0 

Settling 0 

B Amounts of fees and expenses recovered purwant to coun award 0 


